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1. The Complaint for Injunction filed by plaintiff Milk 
and Ice Cream Drivers and Dairy Employees Union, Local 
98, including Exhibits “A” and “B” attached thereto. 

2. The Motion of such plaintiff for Preliminary Injunc- 
tion. 


3. The Affidavit of Herbert S. Thatcher accompanying 
such motion together with Appendix “B” attached to such 
affidavit. 


4. Motion of defendants McCulloch, et al, to Dismiss the 
Complaint for Summary Judgment. 


5. Oral Opinion of the Court as transcribed by court 
reporter. 


6. Order dismissing complaint. 

7. Notice of Appeal. 

8. Order Granting Intervention. 
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In THE 


Anited States District Court 


For tHe Districr oF CoLuMBIA 


Mix anv Ice Cream Drivers anp Damy 
Empvoyees Union, Locat 98, Affiliated 
with IsrernaTionaL BRoTHERHOOD OF 
TramsTERS, 119 W. Central Parkway, 
Cincinnati, Ohio, 
Plaintiff, 
v. 
Civil Action 
Frank W. McCutiocsn, as Chairman, No. 3495-61 
National Labor Relations Board, and 
Boyp Lrepom, Purity Ray Ropcers, 
Joux H. Fannrnc, and Geratp A. 
Browx, as members of the National 
Labor Relations Board, 1717 Pennsylva- 
nia Avenue, N. W., Washington, D. C. 


Defendants. 


COMPLAINT FOR INJUNCTION 


1. This is an action for equitable relief and arises under 
the Labor Management Relations Act of 1945, 29 U.S.C. 
Sections 151 et seq., an Act of Congress regulating com- 
meree, hereinafter referred to as “the Act”. This Court has 
jurisdiction under 62 Stat. 931, 28 U.S.C. Section 1337. 
This action also arises under Sections 10(a), 10(b), 10(c), 
and 10(e) of the Administrative Procedure Act of 1946, 
5 U.S.C. Sections 1001 et seq. 


2. The purpose of this action is (a) to request this Court 
to compel the defendants herein to accord plaintiff a hear- 
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ing in a representation proceeding which is being conducted 
by such defendants, in which proceeding the defendants 
have directed an election; and (b) to vacate the present 
order of defendants. 


3. Plaintiff is Milk and Ice Cream Drivers and Dairy 
Employees Union, Local 98, affiliated with International 
Brotherhood of Teamsters. Plaintiff is a local labor organ- 
ization with offices at 119 W. Central Parkway, Cincinnati, 
Ohio. Its members are employed in the dairy industry in 
the greater Cincinnati area. 


4. Defendants are Frank W. McCulloch, Boyd Leedom, 
Philip Ray Rodgers, John H. Fanning, and Gerald A. 
Brown, members of the National Labor Relations Board 
established under the Labor Management Relations Act of 
1947 as amended. 


5. On March 16, 1959, plaintiff entered into a collective 
bargaining agreement with the Greater Cincinnati Milk and 
Ice Cream Dealers Association, an association of some 


forty-one (41) dairy employers. At the time such agree- 
ment was entered into and for many years prior thereto, 
plaintiff represented the employees employed by the mem- 
bers of such Association. Such agreement by its terms 
expires March 19, 1962. 


6. On August 18, 1961, notwithstanding the existence of 
such agreement, a local independent labor organization call- 
ing itself “Milk and Ice Cream Drivers and Dairy Em- 
ployees Union of Greater Cincinnati and Vicinity” filed a 
Petition for Representation under Section 9 of the Act with 
the National Labor Relations Board’s Regional Director in 
Cincinnati, defendants’ agent in such matters. By such 
Petition such petitioner seeks an election and certification 
of such petitioner as the exclusive bargaining representa- 
tive of the employees employed by the aforesaid members 
of the aforesaid Association. Thereafter the defendants 
through such Regional Director as their agent directed a 
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hearing on such petition in a case entitled “In the matter of 
Greater Cincinnati Milk and Ice Cream Dealers Associa- 
tion, Case Number 9-RC-4587.” 


7. Such hearing was held in Cincinnati, Ohio on Septem- 
ber 7, 1961, before Hearing Officer Humphries. Plaintiff 
moved and was granted leave to intervene in such hearing 
as a full party on the ground that it was a party to a cur- 
rent agreement which embraced the employees which the 
petitioner sought to represent. 


8. At such hearing and as a party intervenor plaintiff 
sought to present proof through witnesses and documents, 
(a) that the established practice of contract term or con- 
tract duration in the greater Cincinnati area as well as 
throughout the United States in the milk and dairy indus- 
try was a three (3) year term, so that the current contract 
was for a sufficiently reasonable period to constitute a bar 
to the proceeding and the Board would be acting in excess 
of its powers to rule otherwise; (b) that the petitioning 
labor organization and its representatives were estopped 
from asserting that the current agreement was not a bar 
to the representation proceeding, petitioner’s officers and 
representatives being the same officers and representatives 
which had negotiated and agreed to the three (3) year con- 
tract in question: (c) that the appropriate bargaining unit 
should include the unrepresented non-supervisory office- 
clerical employees employed by the members of the Asso- 
ciation, such employees having common and mutual 
interests in wages, hours, and working conditions along 
with the represented employees; and (d) that various em- 
ployees with supervisory authority had been included 
within the bargaining unit and were embraced under peti- 
tioner’s petition, and that such employees should be ex- 
cluded from the bargaining unit and from any participation 
in any election which the Board might direct prior to the 
time that such election was held. Intervernor was denied 
the right to present such proof; indeed it was denied the 
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right even to call witnesses for questioning in respect to 
any of the above issues, although intervenor had such wit- 
nesses ready and available. 


9. Following such hearing the defendants through their 
agent the Regional Director of the Cincinnati Regional 
Office granted such petition and directed an election, such 
election to be held on a date later to be specified. A copy 
of such Direction of Election is attached hereto and made 
a part hereof as Exhibit “A”. Subsequently, on October 
17, 1961, the Regional Director directed that such election 
be held on October 31, 1961. 


10. The aforesaid determination and direction of election 
by the Regional Director was appealed to the defendants 
who on October 20, 1961, rejected such appeal and affirmed 
the determination of the Regional Director. A copy of 
such determination is attached hereto as Exhibit “B”. 


11. That the said action of the Regional Director direct- 
ing such election and the action of the defendants in 
affirming such direction of election without first affording 
plaintiff opportunity to present proof in support of its 
contentions as aforesaid operated to deprive plaintiff of 
due process of law and of rights granted plaintiff under 
the Act and under the Rules and Regulations of the 
National Labor Relations Board and under the Adminis- 
trative Procedures Act. In addition, the action of the 
defendants and of defendants’ Regional Director in dis- 
regarding plaintiff’s current agreement with the Associa- 
tion and in holding such agreement not to be a bar to an 
election is arbitrary, capricious and unreasonable and with- 
out support or authorization in the Act, and in violation 
of plaintiff’s contract rights protected under the Fifth 
Amendment. 


12. Because of the above acts of the defendants and/or 
their agents, plaintiff will suffer immediate and irreparable 
injury, loss and damages, including the expense of prepar- 
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ing for and participating in an election and possible loss of 
its status as the collective bargaining representative of 
the employees involved and of its contract rights under 
the current agreement. 


13. The plaintiff herein has no adequate remedy at law 
and has no means for the redress of wrongs whereof it 
here complains, plaintiff having exhausted its administra- 
tive remedies, except through mandatory injunction pro- 
ceedings to review the actions of the defendants and to 
order said defendants to set aside the present Decision 
and Direction of Election in Case Number 9-RC-4587, and 
to order that a further hearing in such case be held at 
which time the rights of the plaintiff will be fully observed. 


WHEREFORE, plaintiff prays as follows: 


1. That a preliminary injunction be issued enjoining, 
restraining and prohibiting the said defendants, each of 
them and their agents, employees, attorneys and all other 
persons that act in concert or porticipation with them, 
from holding or conducting a representation election as 
contained in their Decision and Order in said case number 
9-RC-4587, and that the said defendants be further ordered 
to remand the said case number 9-RC-4587 to the Regional 
Director in Cincinnati for further hearings at which hear- 
ings plaintiff will be permitted to present proof in support 
of plaintiff’s position as more fully set forth in paragraph 
8 of this complaint. 


2. That an order to show cause be issued directing the 
defendants to show cause within the time specified by 
law why a preliminary injunction should not be issued 
restraining the defendants and others as aforesaid. 


3. That upon due notice and final hearing a permanent 
injunction be issued enjoining all of the defendants and 
others as aforesaid. 
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4. The plaintiff have such other and further relief as to 
this Court seems just and proper in premises. 


Respectfully submitted, 

James F. Carroii Hersert S. THATCHER 
1009 Tower Building 1009 Tower Building 
Washington 5, D. C. Washington 5, D. C. 
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EXHIBIT “A” 


Unrrep States oF AMERICA 
Berore THE NationaL Lasor RELATIONS Boarp 
Form NLRB-4477 
(5-61) 


Greater Crxciswati Mik & Ice CREAM 
DEALERS ASSOCIATION * 


Employer, 


and 


Mrux & Ice Cream Drivers & Darmy Eo- 
PLOYEES UNIon OF GREATER CINCINNATI & 
VICINITY 


Petitioner. 


1 Admittedly, Greater Cincinnati Milk & Ice Cream Dealers Association, 
herein called Association, exists for the purpose of negotiating on behalf 
of its employer-members with labor organizations with respect to wages, 
hours and other terms and conditions of employment. The present 
employer-members of the Association are: Avondale Dairy Co., G. H. 
Berling, Inc., The J. H. Berling Dairy Products Co., Blesing Bros. Dairy, 
Inc., Boerger Dairy Farms, The Borden Co., Bosse Dairy, Cedar Hill 
Farms Inc., Clermont Springs Dairy, Clover Leaf Dairying Co., Clover 
Leaf Dairy, Clover Leaf Ice Cream Inc., The Coors Brothers Dairy Co., 
The Co-Operative Pure Milk Association, Hamilton Milk Co., Feldman 
Dairy Co., Inc., The Frechtling Dairy Company, The Hanneken Dairy 
Co., Highland Park Dairy, The Highland Dairy Co., Hinnenkamp Dairy, 
Hollman Bros. Dairy, The Matthews Frechtling Dairy Co., H. Mause 
Dairy, The MacGregor Ice Cream Co., The H. Heyer & Sons Dairy Co., 
Meyer & Ruther Dairy, H. Miller Dairy Co., Inc., The Niser Ice Cream 
Co., The J. T. Ruther & Sons, Co., Schmeising Inc., The J. T. Ruther & 
Sons Co., Summe Bros., Summe & Ratterman Co., Inc., Louis Trauth 
Dairy, Inc., The J. Weber Dairy Co., Wehr Dairy Inc., Willson Dairy 
Products, Holiday Ice Cream Company, H. Woebkenberg Dairy Co., 
The Woodmont Dairy. 

The record discloses that Avondale Dairy Co, and The J. H. Berling 
Dairy Products Co. have consolidated to the extent that their processing 
operations are now at one location, and that The Frechtling Dairy Co., 
The Hiland Dairy Co. and The Matthews Frechtling Dairy Co. are now 
part of the National Dairy Products Company. 
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DECISION AND DIRECTION OF ELECTION 
Upon a petition duly filed, a hearing was held before 
a hearing officer of the National Labor Relations Board. 
His rulings made at the hearing are free from prejudicial 
error and are affirmed.* 


Pursuant to Section 3 (b) of the National Labor Rela- 
tions Act, the Board has delegated its powers herein to the 
undersigned Regional Director.* 


? Milk and Ice Cream Drivers and Dairy Employees Union, Local No. 
98, affiliated with the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, herein called Local No. 98, was 
permitted, without objection by cither the Petitioner or by the Association, 
to intervene at the hearing on the basis of its claimed contract interest in 
the unit involved herein. In view of my findings herein, I deny the motion 
of Local No. 98 to dismiss the petition. 

Local No. 98 objects to certain rulings made by the hearing officer 
during the course of the hearing, and, with respect to its objections, 
requests that the case be remanded to another hearing officer for the 
purpose of receiving certain evidence which the hearing officer herein 
excluded. I have reviewed the record and find, in agreement with the 
hearing officer, that the evidence and testimony which Local No. 98 
sought to introduce was immaterial and irrelevant to the issues herein in 
view of present Board law as set forth below in footnotes 6 and 7. In 
addition, Local No. 98 attempted to call approximately 41 witnesses for 
the avowed purposes of establishing that various categories of super- 
visory employees are included in the contract unit. Local No. 98 has 
made no attempt in its brief to elaborate on its contention made at the 
hearing and at no time has it indicated that it had affirmative evidence 
to offer. I find that to grant Local No. 98’s request would be to allow 
it to go on a “fishing expedition” and that the hearing officer properly 
refused to permit such line of inquiry. See Sears Roebuck ¢& Company, 
112 NLRB 559, footnote 1; and New Jersey Natural Gas Company, 101 
NLRB 251, footnote 1. Further, any such evidence sought would only 
tend to establish that supervisory employees may now be included in the 
contract unit. However the unit hereinafter found appropriate clearly 
excludes such supervisors. Accordingly, I find no merit in any of the 
objections raised by Local No. 98. 

3 Section 102.67(h) of the Board’s Rules and Regulations, Series 8, 
as amended May 15, 1961, vests in me the exclusive power to determine 
when a case shall be transferred to the Board for decision. Accordingly, 
I deny Local No. 98’s request that this case be transferred. 
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Upon the entire record, the Regional Director finds: 


1. The Employer-Association is engaged in commerce 
within the meaning of the Act and it will effectuate the 
purposes of the Act to assert jurisdiction herein.‘ 


2. The labor organization(s) named below claim to repre- 
sent certain employees of the Employer.’ 


3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer, within 
Section 9 (¢) (1) and Section 2 (6) and (7) of the Act. 


‘The Association is composed of approximately 41 employer-members 
which are engaged in the processing, manufacturing, and retail and non- 
retail sale of milk, ice cream and allied dairy products. The record shows 
that many employer-members receive from points directly outside the 
state in which they are located supplies and materials of a value in 
excess of $50,000; that many employer-members ship or deliver to points 
directly outside the state in which they are located finished products of a 
value in excess of $50,000; and that many employer-members have an 
annual gross volume of business of a value in excess of $500,000. See 
Laundry Owners Association of Greater Cincinnati, 123 NLRB 543, at 
page 544. 

5 On the basis of the record and of a stipulation by the parties at the 
hearing, I find that the Petitioner and Local No. 98 are labor organiza- 
tions as defined in the Act. 

°The Association and Local No. 98 are parties to a 3-year contract 
which was effective as of March 16, 1959, and expires on March 19, 1962. 
Local No. 98 contends that this contract is a bar to the present petition 
which was filed on August 18, 1961, and which is supported by an 
adequate showing of interest. As the petition was filed subsequent to the 
expiration of the first 2 years of the contract term, I find no merit in 
Local No. 98’s contention. Pacific Coast Association of Pulp and Paper 
Manufacturers, 121 NLRB 990. Consequently, I have no power to con- 
sider Local No. 98’s request that the Board reconsider its contract bar 
tule nor do I find it necessary to consider the contract's alleged illegal 
hot cargo provision. Furthermore and in view of my finding that the 
contract docs not constitute a bar, I find no merit in Local No. 98's 
contention that the Petitioner is estopped from alleging that the contract 
is not a bar, said contention being based on the assertion that the 
present officers of the Petitioner were the officers of Local No. 98 at 
the time the contract was executed. I likewise find no merit to the 
contentions of Local 98 of denial of due process or abuse of discretion 
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4. The following employees of the above-named em- 
ployer-members of the Association constitute a unit appro- 
priate for the purposes of collective bargaining within 
Section 9 (b) of the Act:* 


All employees, excluding office employees, retail store 
employees, all guards, professional employees and super- 
visors as defined in the Act. 


DIRECTION OF ELECTION 


An election by secret ballot will be conducted by the 
undersigned Regional Director among the employees in the 
unit found appropriate at the time and place set forth in the 


by the Board in that I am bound by the Board’s decisions holding that 
contracts of more than 2 years duration unduly deprive employees of 
the opportunity to redesignate their collective bargaining representative. 

7 The Petitioner seeks the historical multi-employer unit described 
below and comprised of the employees of the above-named employer- 
members of the Association. The Association takes no position on the 
unit. Local No. 98 contends in its brief that the multi-employer unit is 
inappropriate as the Association when formed in July 1952 was only 
authorized to bargain with Local No. 98. In view of the bargaining history 
on the basis of a multi-employer unit and the fact that none of the 
above-named employer-members have indicated a desire to withdraw 
from the Association, I find that the multi-employer unit is appropriate 
and, accordingly, find no merit in Local No. 98’s contention. Dittler Bros., 
Inc., ete., 132 NLRB No. 29. See also Fisherman’s Cooperative Associa- 
tional, et al., etc., 128 NLRB 62 at page 66; American Publishing Corpora- 
tion, 121 NLRB 115, at page 121. 

Notwithstanding the fact that it has bargained in the past for the 
unit sought, Local No. 98 now contends that the unit should include the 
unrepresented non-supervisory employees, i.e., office employees and retail 
store employees. As Local No. 98 has made no showing of interest among 
the unrepresented non-supervisory employees, no basis exists for directing 
an election in that group and, accordingly, I find no merit in Local No. 
98’s contention. See The Root Dry Goods Co., Inc., 126 NLRB 953, at 
page 955. Local No. 98 also contends that the unit is inappropriate as it 
includes drivers. In addition to the historical inclusion of drivers in the 
unit, there is no agreement to exclude drivers and no other labor organiza- 
tion seeks to represent them separately. Accordingly, I find no merit in 
Local No. 98’s contention. Valley of Virginia Cooperative Milk Producers 
Association 127 NLRB 785. 
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notice of election to be issued subsequently, subject to the 
Board’s Rules and Regulations. Eligible to vote are those 
in the unit who were employed during the payroll period 
immediately preceding the date below, including employees 
who did not work during that period because they were 
ill, on vacation, or temporarily laid off. Also eligible are 
employees engaged in an economic strike which commenced 
less than twelve (12) months before the election date and 
who retained their status as such during the eligibility 
period and their replacements. Those in the military serv- 
ices of the United States may vote if they appear in person 
at the polls. Ineligible to vote are employees who have quit 
or been discharged for cause since the designated payroll 
period and employees engaged in a strike who have been 
discharged for cause since the commencement thereof, and 
who have not been rehired or reinstated before the election 
date, and employees engaged in an economic strike which 
commenced more than 12 months before the election date 
and who have been permanently replaced. Those eligible 
shall vote whether they desire to be represented for collec- 
tive bargaining purposes by* Milk & Ice Cream Drivers & 
Dairy Employees Union of Greater Cincinnati & Vicinity; 
or by Milk and Ice Cream Drivers and Dairy Employees 
Union, Local No. 98, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America; or by neither. 
Dated October 2, 1961 
at Cincinnati, Ohio 

Joun C. GETRUE 

Regional Director for the 

Ninth Region. 


8 Local No. 98 objects to the use of the Petitioner’s name on the ballot. 
However, under all the circumstances, and as the full names of the 
unions are markedly different as they will appear on the ballot, I find 
that the use of the Petitioner’s and Local No. 98’s names will not be 
confusing to the voters and, accordingly, find no merit in Local No. 98's 
objection. See Checker Taxi Company, Inc., 131 NLRB No. 96, footnote 
30. 
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EXHIBIT ‘‘B” 
Copy or TELEGRAM RECEIVED 


LLG350 W.A463 
(LL) Govr Pp Wvux Wasuinoton DC 20 503P Est 


Hersert 8. ToatcHer, DLR 
1009 Tower Buritpinc, Wasx D.C. 


Re: Greater Cincinnati Milk and Ice Cream Dealers Associ- 
ation, 9-RC-4587. It is hereby ordered that the Intervenor’s 
request for review of the Regional Director’s Decision and 
Direction of Election be, and it hereby is, denied for the 
following reasons: No compelling reasons have been ad- 
vanced, giving due consideration to the Intervenor’s con- 
tention with respect to the Asserted practice of bargaining 
on basis of 3 vear contracts, for reconsideration of the con- 
tract bar rule. No showing has been made that the conduct 
of the hearing or any ruling made in this proceeding has 
resulted in prejudicial error, especially since the Intervenor 


is privileged to challenge at the election prospective voters 
because of alleged supervisory status. No substantial issues 
of fact, law, or policy have otherwise been raised. By 
direction of the Board: 


(S) Howarp W. Kees 
Assoc Exec Sec NLRB 
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In THE 


United States Bistrict Court 


For THE District oF CoLUMBIA 


Mrx axp Ice Cream Drivers axp Dary 
Exmpiorees Uston, Locat 98, Affiliated 
with IsvernaTionaL BroTHERHOOD OF 
Teamsters, 119 W. Central Parkway, 
Cincinnati, Ohio, 

Plaintiff, 

Vv. ‘vil & 

Fraxx W. McCuniocn, as Chairman, e Aenon 
National Labor Relations Board, and 
Boyp Leepom, Pure Ray Ropcers, 
Jonx H. Fanxrxc, and Geratp A. 
Browx, as members of the National 


Labor Relations Board, 1717 Pennsyl- 
vania Avenue, N.W., Washington, D. Cs 


Defendants. 


MOTION FOR PRELIMINARY INJUNCTION 


Plaintiff moves the Court for Preliminary Injunction 
pending the final hearing and determination of this action, 
enjoining the defendants as follows: 


1. Enjoining defendents Frank W. McCulloch, Boyd 
Leedom, Philip Ray Rodgers, J ohn H. Fanning and Gerald 
A. Brown, and each of them and their agents, officers and 
attorneys and all persons in concert or participation with 
them from holding or conducting a representation election 
as directed in the defendant’s Decision and Order in case 
number 9-RC-4587, and that the said defendants be further 
ordered to remand the said case number 9-RC-4587 to the 
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Regional Director in Cincinnati for further hearings at 
which hearings plaintiff will be permitted to present proof 
in support of plaintiff’s position as more fully set forth in 
paragraph 8 of the complaint. 


2. The grounds of this Motion as more fully set forth 
in the Certified Complaint and the Affidavit of the attorney 
for Local 98, Milk and Ice Cream Drivers and Dairy Em- 
ployees Union, International Brotherhood of Teamsters, 
are that defendants, unless enjoined by order of this Court, 
going to hold and conduct a representational election and 
any judgment which this court might later issue would be 
ineffective to repair the injury to plaintiff and to restore 
plaintiff to the position it would have been in if the wrong- 
ful actions complained of had not been taken. 


No undue injury, inconvenience or loss will be sustained 
by defendants or any of them by issuance of the prelimi- 
nary injunction herein. 


Respectfully submitted, 


Hersert S. THATCHER 


James F, CarroLu 
1009 Tower Building 
Washington 5, D. C. 

Attorneys for PlaintifZ 


Dated at Washington, D. C. 
this day of October, 1961. 
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In THE 


Gnited States Bistrict Court 


For THE District of COLUMBIA 


Mux anv Ice Cream Drivers anp Damry 
Empiovees Ustox, Locat 98, Affiliated 
with INTERNATIONAL BroTHERHOOD OF 
Teamsters, 119 W. Central Parkway, 
Cincinnati, Ohio, 


Plaintiff, 
Vv. 
Civil Action 


Fraxk W. McCuuiocu, as Chairman, x 
NO. 


National Labor Relations Board, and 
Boyp Lreepom, Pause Ray Ropcers, 
Jouxr H. Fanxinc, and Geratp A. 
Brown, as members of the National 
Labor Relations Board, 1717 Pennsyl- 
vania Ave. N. W., Washington, D. C. 


Defendants. 


AFFIDAVIT 
DISTRICT OF COLUMBIA: SS 


Herbert S. Thatcher, being duly sworn, deposes and says: 
That the undersigned served as attorney for the Plaintiff in 
the representation proceeding in Case No. 9-RC-4587; that 
as such counsel the undersigned had witnesses and docu- 
mentary evidence available at the hearing in said case held 
September 7, 1961 before Hearing Officer Humphries; that 
said witnesses were prepared to testify in support of Plain- 
tiff’s position on various issues in the case as more specific- 
ally set forth in paragraph 8 of the Complaint herein and 
such documentary evidence was also in support of such 
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position of Plaintiff; that the said Hearing Officer did not 
even permit the undersigned to place a witness on the wit- 
ness stand and question him concerning such issue; that the 
undersigned, as counsel for Plaintiff, was not permitted 
to present any proof whatsoever in support of any of the 
issues as set forth in paragraph 8 of the Complaint herein, 
although the undersigned had such witnesses and evidence 
ready and available for presentation at the hearing; that 
attached hereto as Appendix “A” is a copy of the Brief 
which Petitioner filed with the Regional Director and the 
National Labor Relations Board in the aforesaid case No. 
9-RC-4587, and; that a true copy of the transcript of the 
hearing herein held before Hearing Officer Humphries is 
attached hereto as Appendix “B”. 


Hersert S. THATCHER 


Subscribed to and Sworn before me 
this day of October, 1961/ 


Notary Public 
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Appendix B 
Orricia, Report oF PROCEEDINGS 
Berore THE 
NationaL Lasor Retations Boarp 
DOCKET NO. 9-RC-4587 
IN THE MATTER OF: 


Greater Crncrswatr Mitx & Ice Cream Deaters ASSOCIA- 
TION, 


Employer 
and 


Mix « Ice Cream Drivers & Damy EmMPLoYEEs Usion 
or GREATER CINCINNATI & VICINITY, 


Petitioner 
PLACE: Cincinnati, Ohio 


DATE: September 7, 1961 
PAGES: 1-55 
C.S. A. REPORTING CORPORATION 
Official Reporters 
939 D Street, N. W. Washington 4, D. C. 
District 7-4756 
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Appendix B 
Berore THE Natronay Lasor RELaTions Boarp 
Ninth Region 
In the Matter of: 


GREATER Cincinnati Mix & Ice Cream 
Deaers ASSOCIATION, 


Employer 
and 


Mik & Ice Cream Drivers & Dary Em- 
PLOYEES Union or Greater CINCINNATI 
& Vicrsrty, 


Petitioner 


805 Federal Building, 
Cincinnati 2, Ohio; 
Thursday, September 7, 1961 


Pursuant to notice, the above-entitled matter came on 
for hearing at 10:00 o’clock a.m. 
BEFORE: 


Wituam C. Humpurey, Esq., Hearing Officer. 


APPEARANCES: 
Roy J. Homes, Ese., 900 Tri-State Building, 
Lroxarp D. Stutz, Ese., Cincinnati 2, Ohio: appearing 
Amerose H. LrxpHorsr, on behalf of the Employer 
Association. 


Berwarp Fox, Esq, 2920 Carew Tower, 
Cincinnati 2, Ohio; appearing 
on behalf of the Petitioner. 
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Herpert THatcuer, Esq., 1009 Tower Building, 
Washington, D. C.; and 

Rosert A. Wrson, Ese., Fifth-Third Bank Building, 
Cincinnati 2, Ohio; appearing 
on behalf of the Intervenor. 


4 


PROCEEDINGS 


Hearing Officer William C. Humphrey: The hearing will 
be in order. 


This is a formal hearing in the matter of Greater Cin- 
cinnati Milk and Ice Cream Dealers Association, and Milk 
and Ice Cream Drivers and Dairy Employees Union of 
Greater Cincinnati and Vicinity, Case Number 9-RC-4587, 
before the National Labor Relations Board. 


The Hearing Officer appearing for the National Labor 
Relations Board is William C. Humphrey. 


Will counsel please state their appearances for the 
record? 


For the Employer association? 


Mr. Holmes: Roy G. Holmes, appearing pro tem for 
Leonard Slutz, who is the main representative, and who 
expects to be here later in the day. 


Hearing Officer: And your address, sir? 
Mr. Holmes: 900 Tri-State Building, Cincinnati 2, Ohio. 


Hearing Officer: And that’s also the address for Mr. 
Slutz? 


Mr. Holmes: That’s correct. 
Hearing Officer: For the Petitioner? 
5 
Mr. Fox: Bernard Fox, 2920 Carew Tower, Cincinnati. 
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Hearing Officer: And I wonder if you would give the full 
name of the Petitioner and the address, please. 


Mr. Fox: Milk and Ice Cream Drivers and Dairy Em- 
ployees Union of Greater Cincinnati and Vicinity, the 
address is 2416 Central Parkway, Cincinnati 14. 


Hearing Officer: And for the proposed Intervenor? 


Mr. Thatcher: The proposed Intervenor is Milk and 
Ice Cream Drivers and Dairy Employees Union, Local 
Number 98, affiliated with the International Brotherhood 
of Teamsters and appearing for that Intervenor are Herbert 
S. Thatcher, 1009 Tower Building, Washington, D. C., and 
Robert A. Wilson— 


Mr. Wilson:—1103 Fifth-Third Bank Building. 

Hearing Officer: Now, the address of the Intervenor? 

Mr. Thatcher: 316 Gibson Hotel, Sheraton-Gibson Hotel, 
Cincinnati. 

Hearing Officer: And the address of the Association? I 
think it’s 433 Second Street. 

Mr. Holmes: 433 Second Street, Cincinnati 2. 

Hearing Officer: Are there any other appearances? 

(No response.) 

Hearing Officer: Let the record show no response. 


Are there any other persons, firms, parties or labor 
organizations in the hearing room at this time who claim 
an interest in this proceeding? 


(No response.) 


Hearing Officer: Let the record show no response. 
I wish to inform all parties that the official reporter 
6 
makes the only official transcript of these Proceedings, 
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and all citations in briefs or arguments must refer to the 
official record. 


After the close of the hearing one or more of the parties 
may wish to have corrections made in the record. All such 
proposed corrections either by way of stipulation or motion 
should be forwarded to the Regional Director instead of 
to the Hearing Officer inasmuch as the Hearing Officer has 
no power to make any rulings in connection with this case 
after the hearing is closed. 


I wish to stress the fact that all matter that is spoken 
in the hearing room is recorded by the official reporter 
while the hearing is in session. In the event any of the 
parties wish to make off-the-record remarks, requests to 
make such remarks should be directed to the Hearing Officer 
and not to the official reporter. 


Statements of reasons in support of motions or objections 
should be as concise as possible. Objections and exceptions 
may, upon appropriate request, be permitted to stand to an 
entire line of questioning. 


Automatic exceptions will be allowed to all adverse rul- 
ings. 


Five copies of all pleadings submitted during the hearing 
are to be filed with the Hearing Officer. 


The sole objective of the Hearing Officer here is to as- 
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certain the respective positions of the parties and to obtain 
a full and complete factual record upon which the Regional 
Director may discharge his duties under Section 9 of the 
National Labor Relations Act. It may become necessary 
for the Hearing Officer to ask questions, to call witnesses, 
and to explore avenues with respect to matters not raised 
or only partially raised by the parties. 
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The services of the Hearing Officer are equally at the 
disposal of all parties to the proceeding in developing the 
material evidence. 


Now, I have shown all of the parties the Board’s formal 
papers, the index and description of the formal papers 
being designated Exhibit 1-F. 


Is there any objection to receiving the formal papers, 
Board’s Exhibits 1-A through 1-F in evidence? 


For the Association? 

Mr. Holmes: None, sir. 

Hearing Officer: For the Petitioner? 

Mr. Fox. We have no objections. 

Hearing Officer: For the proposed Intervenor? 


Mr. Thatcher: None; but we have a motion to consolidate 
this proceeding with other proceedings, which has been 
filed with the Regional Director, and which has been denied ; 
and we would like to have that motion and the denial ap- 
pear as part of the formal record here. 
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Hearing Officer: Well, as to the formal papers as pres- 
ently constituted, i.e., 1-A through 1-F, you have no objec- 
tion to their receipt? 


Mr. Thatcher: No objection. 


Hearing Officer: All right. Hearing no objection, the 
formal papers will be received. 


(Whereupon, the documents heretofore marked Board’s 
Exhibits 1-A through 1-F, inclusive, were received into 
evidence.) 


Hearing Officer: Now, as to your request that the motion 
and the order denying the motion being incorporated, do 
you have copies of those papers for that purpose? 
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Mr. Wilson: I haven’t got it here. 


Mr. Thatcher: We will bring them first thing this after- 
noon. 


Hearing Officer: Well, I will entertain the motion at that 
time, then. 


Mr. Wilson: I don’t know if I received— 


Hearing Officer: I want to again caution all the parties 
that you are speaking for the record. Please speak up so 
that the reporter can hear you. If you are not speaking for 
the record, then don’t speak during the hearing. 


Now, are there any motions to intervene in this proceed- 
ing to be submitted to the Hearing Officer at this time? 


Mr. Thatcher: Yes. At this time I would like to make a 
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motion to intervene on behalf of proposed Intervenor, Milk 
and Ice Cream Drivers and Dairy Employees Union, Local 
Number 98, affiliated with the International Brotherhood 
of Teamsters, and state as reason therefor that that is a 
labor organization which is a party to a collective bargain- 
ing agreement between the—that Union and the Associa- 
tion, party to this case, Petitioner in this case, and that 
Intervenor has been a party to predecessor agreements for 
a number of years. That agreement is a three-year agree- 
ment, which is unexpired, and which will not expire until 
March of 1962. 


On the basis of being a party to that agreement, Inter- 
venor requests permission to intervene. 


Hearing Officer: Will you put in evidence, please, a 
copy of that contract on which you are basing your inter- 
vention? 


Mr. Wilson: Wait a minute. There is a clean one around 
here. 
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Mr. Thatcher: Off the record? 

Hearing Officer: Off the record. 

(Diseussion off the record.) 

Hearing Officer: We will go back on the record. 


Mr. Thatcher: I would like to offer what has been marked 
as Intervenor’s Exhibit Number 1 into evidence. It’s a 
printed copy of the current agreement between Intervenor 
and the Association. 


Hearing Officer: Is there any objection to the receipt 
10 
of Intervenor’s Exhibit Number 1? 
For the Association? 


Mr. Holmes, do you have any objection to the receipt of 
this exhibit in evidence? 


Mr. Holmes: No, no, I have not. 
Hearing Officer: Mr. Fox? 


Mr. Fox: We have no objections to the receipt of the 
agreement itself, but we do object to the description 
as given by Mr. Thatcher as to what it is, a contract between 
the Intervenor and the Employer Association. It merely 
is a copy of an agreement between Milk and Ice Cream 
Drivers and Dairy Employees and the Milk Dealers Asso- 
ciation. We have no objection on that basis. 


Hearing Officer: All right. There being no objection 
to the exhibit, I will receive it in evidence. 


(Whereupon, the document heretofore marked Inter- 
venor’s Exhibit Number 1 was received.) 


Hearing Officer: Now, is there any objection to the Inter- 
venor’s intervention in this proceeding? 


For the Association? 
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Mr. Holmes: No, sir. 


Mr. Fox: We have no objection, Mr. Hearing Officer. 


Hearing Officer: There being no objection, the inter- 
vention will be granted. 


Now, from our preliminary discussion before we went on 
11 


the record the parties agreed that the petition does accur- 
ately reflect the name of the Association, and also that of 
the Petitioner, and that the name of the Intervenor is the 
Milk and Ice Cream Drivers and Dairy Employees Union, 
Local Number 98, affiliated with the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America. 


Will the parties so stipulate? 
Mr. Fox: Yes. 

Hearing Officer: Mr. Fox? 
Mr. Fox: Yes. 


Mr. Thatcher: So stipulate. But by that I don’t want 
to indicate any acquiescence in Petitioner Union’s use of 
that name, if and when an election is directed. 


Hearing Officer: All right. 


Also, from our off-the-record discussion, the parties 
agreed that they would stipulate that the Petitioner and 
the Intervenor are each labor organizations within the 
meaning of the National Labor Relations Act. 


Do you so stipulate, Mr. Holmes? 
Mr. Holmes: Yes, I will so stipulate. 
Mr. Fox: We will so stipulate. 
Hearing Officer: Mr. Fox? 

Mr. Thatcher? 
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Mr. Thatcher: So stipulate; but again without prejudice 
to challenging the right of that labor organization to peti- 


12 
tion the Board in this case. 
Hearing Officer: All right, the stipulation will be received. 


Now, also in our off-the-record discussion the parties 
agreed that the Greater Cincinnati Milk and Ice Cream 
Dealers Association is an association of employers number- 
ing approximately 41, and is organized for the purpose 
of representing these employers in negotiations with labor 
organizations, that among the employer members of this 
association many of the employers receive in excess of 
$50,000 worth of goods and merchandise shipped to them 
directly from points and places outside the state in which 
they are located, and that also many of the employer 
members of the Association ship in excess of $50,000 worth 
of their respective products to points and places outside 
the state in which they are located, and also that many of 
the members of the Association do in excess of $500,000 
gross business per year, and that therefor the Association 
and its members are engaged in commerce within the mean- 
ing of the Act. 


Will the parties so stipulate? 


Mr. Holmes: Well, assuming that “many” means more 
than two, I will so stipulate. 


Hearing Officer: Fine. 
Mr. Fox? 


Mr. Fox: I would like to make one correction: If you 
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—If I understood correctly, you stated that many of the 
employers do business in excess of $50,000. Should that 
be $500,000? 
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Hearing Officer: Yes. Did I—I am sorry, it should be 
gross— 


Mr. Fox: I may have misheard you. 

Hearing Officer: —annual gross business in excess of 
$500,000. 

Mr. Fox: We will so stipulate. 

Hearing Officer: Mr. Thatcher? 

Mr. Thatcher: Assuming the Association is an associa- 
tion of employers dealing in the appropriate unit, we will 
stipulate that that association is in interstate commerce 
without stipulating as to whether any particular individual 
member thereof might be. 

Hearing Officer: All right, the stipulation will be re- 
ceived. 

Mr. Fox: Mr. Hearing Officer, I would like to clarify 
one thing: Are you stipulating that the Association’s pur- 
pose— 

Mr. Thatcher: Is to bargain— 

Mr. Fox: Are you agreeing to that part of the stipulation 
as to bargaining? 

Mr. Thatcher: Yes. 

Hearing Officer: Also, in accord with our off-the-record 
discussion, the parties agree that the filing of the petition 
14 
in this matter raises a question concerning representation. 

Will you so stipulate? 

Mr. Holmes: Yes, your Honor. 

Mr. Fox: Yes. 


Mr. Thatcher: We will in view of our contention that 
the current contract is a bar. We can’t stipulate that a 
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question of representation exists; we will stipulate that a 
petition has been filed seeking an election and certification 
by Petitioner. 


Hearing Officer: Well, of course, then it would raise the 
question—such a petition would raise the question— con- 
cerning representation. 


Mr. Thatcher: Well, if it wouldn’t, it attempted to raise 
it. 

Hearing Officer: With that you will stipulate? 

Mr. Thatcher: Yes. 


Hearing Officer: All right, the stipulation will be re- 
ceived. 


Hearing Officer: Now, does the Intervenor contend that 
the contract, Intervenor’s Exhibit 1, is a bar to the petition 
in this matter? 

Mr. Thatcher: Yes, your Honor. Intervenor contends 
that the current, unexpired contract constitutes a bar to 


the holding of an election in this proceeding. Do you want 
the reasons it is a bar? 
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Hearing Officer: Yes, please. 


Mr. Thatcher: For the reason, first, that as Petitioner 
will indicate, the practice in this area and between these 
parties in the past has been to enter into three-year con- 
tracts. 


The practice in the area and throughout the country in 
this industry is the general practice of three-year contracts; 
that while we recognize that the Board as of its last indica- 
tion by decision has held that a two-year contract—that a 
contract will i.ot be considered a bar beyond a two-year 
period, the Board has also on very many occasions in the 
past reconsidered and changed its contract bar rule; that 
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under the circumstances of this case, as will be demon- 
strated in the record, the Board should and will be here 
asked to reconsider its contract bar rule and to determine 
that a three-year contract is to be recognized for its term 
and does constitute a bar; that in any event, any attempt 
by the Board to impose a three-year contract—or two-year 
contract bar rule—rule upon the parties of the current 
agreement, under the circumstances of this case, as will be 
disclosed by the record, constitutes unreasonable and ar- 
bitrary and illegal action by the Board, not sanctioned or 
permitted by the Act, and contrary to the provisions and 
policies of the Act. And furthermore, it would operate to 
deprive the contracting parties of important contract and 
property rights under the contract, thereby depriving the 
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parties of rights protected under the federal constitution. 


In addition, Intervenor states that as its position that 
the Petitioner union is estopped from asserting the present 
contract as not being a bar to the present—to the request 
for the Board to hold an election for the reason as will be 
shown by the record, that Petitioner’s present officers are 
the same officers and individuals who negotiated, consented 
to, and agreed to the current three-year contract, and any 
contrary ruling by the Board or any permission by the 
Board to a Petitioner under such circumstances would op- 
erate to provide an easy means of frustrating the purposes 
of the Act and of permitting parties to collective agree- 
ments negotiated in good faith for a time certain to repu- 
diate or change the term of the contract by means similar 
to those adopted by the Petitioner in this case, so that Peti- 
tioner must be declared estopped from asserting the con- 
tract as no bar to an election. 


If Petitioner asserts that it is proceeding to seek an elec- 
tion as an incumbent, or a party to the present contract, 
Intervenor asserts that Intervenor and not Petitioner is 
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that incumbent or existing union party to the contract, and 
that therefore Petitioner union has no standing to ask for 
an election on the basis of the usual Board practice of per- 
mitting incumbent parties to agreements, or the incumbent, 
an incumbent union to an agreement, to obtain a certifica- 
tion during the term of the agreement. 
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In addition, during the off-the-record discussion the Peti- 
tioner union indicated that it was taking the position that 
one of the clauses in the agreement, namely, Section (c), 
Page 14—Section (c) of Article X, Page 14—of the agree- 
ment is an illegal clause because it embodies “hot cargo” 
provisions, which are maybe illegal under the Act; and that 
if that is Petitioner’s contention, Petitioner is likewise 
estopped from making that contention for the same reasons 
that it is estopped from claiming a contract bar. 


This, of course, is without conceding that the clause in 
question is in any way illegal; and if the validity of the 
clause is in issue, or is put in issue, we will ask the Board 
to reconsider its determination in Pilgrim Furniture, which 
I understand the Board is in the process of doing in any 
event, to the end of holding that the mere inclusion of a 
clause claimed to be illegal in an agreement, even assuming 
the clause illegal, does not operate to destroy the agreement 
in its entirety, but merely to nullify the particular clause. 


We will reserve the right to make more full, or fuller, 
arguments in briefs or later oral argument. 


Hearing Officer: Mr. Fox, would you like to be heard 
on the question of contract bar? 


Mr. Fox: Well, it’s our position that the contract is now 
in its third year; and in view of the present ruling of the 
Board, this contract would not be a bar to a representative 
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election; and, further, we feel that the particular Article X, 
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Section (c), is an illegal provision in the contract and that 
therefore it would prevent the contract from being a bar 
to an election. 


I think that’s all. 


Hearing Officer: Mr. Holmes, do you care to take a posi- 
tion on behalf of the Employer? 


Mr. Holmes: No, I do not, your Honor. 


Hearing Officer: The Petitioner seeks a unit of all em- 
ployees, excluding office employees, retail store employees, 
and all guards, professional employees and supervisors as 
defined in the Act. 


Mr. Holmes, does the Employer Association have any 
position on the appropriateness of this unit? 


Mr. Holmes: I believe not, your Honor. 


Hearing Officer: And what is the Intervenor’s position 
with respect to the unit sought in the petition? 


M. Thatcher: The Intervenor, as a party having a sub- 
stantial interest in the proceedings, and in the representa- 
tion of the employees involved, and as a possible partici- 
pant in any election which may be ordered by the Board 
pursuant to the pending petition, objects to the proposed 
unit as being improper and inappropriate for the reason 
that it does not include other unrepresented, nonsuper- 
visory employees employed by the Employer—members of 
the Employer—such as retail store employees and office 
employees. 
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In addition, Petitioner raises the question of the pro- 
priety of including plant and maintenance employees along 
with the drivers in the single unit on the grounds that 
under existing Board policy and decisions such categories 
cannot be appropriately included in a single unit, absent 
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the affirmative acquiescence in an all-inclusive unit by 
representatives of those two categories of employees. 


Hearing Officer: Well, is the inclusion of the mainte- 
nance people, did you say, Mr. Thatcher? 


Mr. Thatcher: Plant and maintenance, that’s one group. 
The other group is the drivers. 


Hearing Officer: Well, you are saying that by defining 
the unit as all employees, that that would include the 
categories, or the classifications, of plant and maintenance 
employees and drivers? 


Mr. Thatcher: This is obviously so by the contract itself, 
which has been introduced in evidence, and by the face 
of the petition. 


Hearing Officer: Well, is there any variance between the 
unit as described in the petition and the unit as set forth 
in the contract? 


Mr. Thatcher: There may not be, but that does not an- 
swer the question of whether over the objection of a pos- 
sible union party to a contract the two units of plant em- 
ployees and drivers can be placed in a single unit. In other 
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words, the Board’s rule is that they can so be placed only 
if the parties so agree. Here we have no agreement on that 
all-inclusive unit on the part—one, on the part of Petitioner 
—on the part of Intervenor. 


Hearing Officer: Well, are you saying that the unit de- 
seribed in the contract is an inappropriate unit? 


Mr. Thatcher: Yes. Remembering that this is the first 
occasion in which the Board has had an opportunity to 
determine any question of propriety of unit, that the unit 
as embodied in the contract, or has previously been agreed 
to by the parties, has been a unit voluntarily agreed to be- 
tween those parties and did not result from any Board 
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direction of an election or establishment of an appropri- 
ate unit. The Board has not at any time determined what 
is or is not an appropriate unit. As a result of this peti- 
tion the Board will have to so determine. That determina- 
tion will stand as a precedent for some time to come, 
presumably. Accordingly it is important that a proper and 
appropriate unit be designated in which to hold an elec- 
tion or elections. 


Hearing Officer: We will go off the record. 
(Discussion off the record.) 

Hearing Officer: On the record. 

At this time the hearing will recess until 2:00 p.m. 


(Whereupon, at 12:20 o’clock p.m., a recess was taken 
until 2:00 o’clock p.m. the same day.) 
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AFTER RECESS 
2:00 p.m. 
Hearing Officer William C. Humphrey: We will go back 
on the record. 


I believe, Mr. Thatcher, that you indicated this morning 
that you had exhibits that you wanted to put in first thing 
this afternoon. 


Mr. Thatcher: Yes, if the reporter would mark these 
two as Intervenor’s Exhibits 2-A and B, please. 


(Whereupon, the documents above referred to were 
marked Intervenor Exhibits 2-A and 2-B, inclusive, for 
identification.) 


Mr. Thatcher: Intervenor’s 2-A and B are copies, re- 
spectively, of a motion to consolidate various pending 
petitions, including the present one, as indicated by the 
title sheet, together with an order dismissing the motion to 
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consolidate, copies of which have been served upon the 
parties here; and I would like them included with the con- 
sent of the parties as part of the record. 


Hearing Officer: Is there any objection to receiving In- 
tervenor’s Exhibits 2-A and 2-B into evidence? 


For the Employer? 
Mr. Slutz: No objection. 
Hearing Officer: For the Petitioner? 
Mr. Fox: No. 
Hearing Officer: There being no objection, the exhibits 
22 
will be received. 


(Whereupon, the documents heretofore marked Inter- 
venor’s Exhibits 2-A and 2-B, inclusive, were received into 
evidence.) 


Hearing Officer: Is there anything else any of the parties 
wish to present? 


For the Petitioner? 


Mr. Fox: I would—I have one problem, and that’s with 
the stipulation with respect to the Association. You read 
a stipulation, then it was amended to some extent, or at 
least qualified to some extent, by Mr. Thatcher; and I am 
not sure exactly what the stipulation with respect to the 
Association is right now. 


Hearing Officer: Well, the stipulation with respect to 
the Association is two fold: One, it covered the jurisdic- 
tional aspect as far as the Board’s jurisdiction is concerned; 
and, secondly, it was to the effect that it is an association 
that deals with labor organizations with respect to wages, 
hours and working conditions on behalf of its employer 
members. 
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Mr. Fox: Is that your understanding, Mr. Thatcher? 


Mr. Thatcher: Read that back, please. 
(Record read.) 


Mr. Thatcher: That’s right. 
Hearing Officer: Is there anything further? 


Do the parties intend to file briefs? 

Mr. Thatcher: Well, wait. Is the Petitioner through? 
23 

You have nothing further? 

Mr. Fox: Go ahead. 

Mr. Thatcher: Well, on Petitioner’s case, is he through? 

Mr. Fox: I don’t think we have anything further. 


Mr. Thatcher: Well, the Intervenor would like to call 
Mr. Spaeth. 


Hearing Officer: Wait a minute. For what purpose, Mr. 
Thatcher? 


Mr. Thatcher: Well, several things. First, I want to 
develop the history of bargaining in the proposed unit with 
particular reference to the terms of previous agreements, 
parties of previous agreements, negotiators. I want to get 
the Association bylaws into the record. I want to know 
to what extent the Association members have delegated 
to the Association the power to bargain for them, what are 
the powers to withdraw. I want to inquire from Mr. Spaeth 
concerning certain provisions of the contract, which are 
ambiguous, and which go to the propriety of the unit, or 
the content of the unit. That, in general, is what I want 
to call Mr. Spaeth for. 


He has been subpoenaed and asked to bring certain 
records with him. 


Hearing Officer: Well, I will allow the witness to testify 
on the subject of the Association’s power to bargain on 
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behalf of its members and the basis upon which a member 
may withdraw from the Association; other than that, the 
other lines (24) of inquiry, which you have indicated, Mr. 
Thatcher, are immaterial in this hearing. 


Now, I think that perhaps we could work out a stipula- 
tion with respect to the portion that I have indicated that 
I will allow. 


Mr. Thatcher: Well, are you indicating that evidence 
respecting the past practice of bargaining as between the 
parties to the current agreement and their predecessors 
is not relevant? 


Hearing Officer: That’s right. 


Mr. Thatcher: And that inquiries concerning the scope 
and inclusions and exclusions in the contract unit, includ- 
ing inquiries as to reasons for inclusion or not inclusion, of 
excluded, nonsupervisory employees, the status of such 
excluded employees in terms of whether they are organ- 
ized or not in some other organization, and the meaning 
of the contract’s exclusions, terms of the contract’s ex- 
clusions of supervisory employees, that that is not rele- 
vant? 


Hearing Officer: No, sir. We are not here to interpret the 
terms of this contract. We are only here to determine 
whether or not the unit petitioned for is an appropriate 
unit. 

Mr. Thatcher: Well, that goes to that question very 
much, and particularly in reference to the contract’s cov- 
erage and application to the extent of this witness’ 
knowledge in respect to what appears on its face to be 
supervisory personnel. 
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I think we are clearly entitled to question on that. 


39 


Hearing Officer: Well, I disagree, Mr. Thatcher. 


As I say, I think perhaps we could work out a stipulation 
on the authority of the Association to bargain on behalf 
of its members and the procedure for withdrawal by mem- 
bers from the Association. If we are unable to work out a 
stipulation that, then I will take testimony on it. 


Mr. Thatcher: All right. Let me—Would you give me a 
few minutes to examine the documents that I requested to 
be brought in? We may want to offer them as an offer of 
proof. 


Hearing Officer: We will go off the record. 

Mr. Thatcher: All right. 

(Discussion off the record.) 

Hearing Officer: On the record. 

Pursuant to an off-the-record discussion and at my re- 
quest, Mr. Slutz has produced a copy of the agreement 
under which the various members have banded together to 
form the Greater Cincinnati Milk and Ice Cream Dealers 
Association: and at this time I am going to ask the reporter 
to mark this as Board’s Exhibit 2 for identification, this 
exhibit has been shown to all the parties. 

(Whereupon, the document above referred to was marked 
Board’s Exhibit 2 for identification.) 

Hearing Officer: Is there any objection to its receipt 
in evidence? 
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The Employer? 

Mr. Slutz: None. 

Hearing Officer: The Petitioner? 
Mr. Fox: We have no objection. 


Hearing Officer: By the Intervenor? 
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Do you have any objection to the receipt of this exhibit 
in evidence? 


Mr. Thatcher: Would you read back the basis of which 
it was received? 


Hearing Officer: Well, rather than having to go back 
through, I just asked Mr. Slutz to submit it and he has, and 
I marked it as Board’s Exhibit and asked if it could be 
received in evidence. 


Mr. Thatcher: As what? 

Hearing Officer: Board’s Exhibit 2. 

Mr. Thatcher: And it speaks for itself as to what it is? 
Hearing Officer: That’s right. 

Mr. Thatcher: No objection. 

Hearing Officer: All right. 


There being no objection, Board’s Exhibit Number 2 is 
received. 


(Whereupon, the document heretofore marked Board’s 
Exhibit No. 2 was received into evidence.) 


Mr. Slutz: May it appear in the record that we produced 
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the original signed copy, and by agreement of parties have 
substituted a copy for the original? 


Hearing Officer: Fine. The record will so show. 


Also, in our off-the-reeord discussion the Employer As- 
sociation checked the names of the employers listed in the 
appendix to the petition, which is Board’s Exhibit 1-A, and 
has notified us that all of the employer members designated 
on this attachment are the current members of the Associa- 
tion. 


Will the parties so stipulate? 


Mr. Thatcher: Yes. 

Mr. Slutz: Yes. 

Mr. Fox: Yes. 

Hearing Officer: That stipulation will be received. 


In addition, it was indicated that Avondale Dairy Co. 
and the J. H. Berling Dairy Products Co. have now con- 
solidated and are operating out of one location, and that 
the Frechtling Dairy Co., the Highland Dairy Co., and the 
Matthews Frechtling Dairy Co. are now part of the Na- 
tional Dairy Products Company. 


Mr. Slutz: That’s right. 

Hearing Officer: Will the parties so stipulate? 
Mr. Thatcher: Yes. 

Mr. Slutz: It’s agreeable. 


Mr. Fox: I have one correction to make, and I don’t 
know whether it makes a particle of difference or not, but 
Avondale and J. H. Berling are still operating out of two 
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locations. 
Mr. Spaeth: The processing of one and distributing out 
of two. 
Mr. Fox: Distributing out of two. I don’t know whether 
that makes any difference or not, but I— 
Hearing Officer: All right. Then I will amend my stipu- 


lation to read that they are processing out of one location 
and distributing out of two. 


Will the parties so stipulate? 
Mr. Slutz: Yes. 

Mr. Fox: Yes. 

Mr. Thatcher: Yes. 
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Hearing Officer: All right, the stipulation will be re- 
ceived. 


Mr. Thatcher, do you have anything further to present? 


Mr. Thatcher: Well, yes. I want to ask Mr. Spaeth 
several questions in regard to the agreement between the 
Association members that’s just been introduced as a Board 
exhibit. 

Hearing Officer: For what purpose? 


Mr. Thatcher: Well, can I call Mr. Spaeth and ask the 
questions and then you may rule? 


Hearing Officer: Well, I don’t see any sense in going 
into a lot of questions and haggling over questions if it’s 
not going to be material to begin with. If you have a line 
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of inquiry you want to go into, and, frankly, I can’t see any 
line at this point that’s material, although I agree I had 
overlooked this particular document here. 


If you have a line of inquiry that you want to go into, if 
you will give me some indication of what vou expect to 
accomplish, I will be only too glad to let vou call the witness 
and examine him along those lines. But I see no reason to 
put this man on the stand and examine him with respect to 
matters that are immaterial and irrelevant. 


Mr. Wilson: You mean we can’t call a witness? You will 
rule before the question is asked? Is that your holding, 
Mr. Humphrey? 


Hearing Officer: I imagine that’s the sum and substance 
of it at this point. 


Mr. Thatcher: Then we are denied the right to call this 
witness without indicating what the purpose of the inquiry 
is? 
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Hearing Officer: That’s right. I will allow no fishing 
expedition in this hearing. 

Mr. Thatcher: Intervenor is a party here. It duly sub- 
poenaed this witness, and the witness had brought docu- 
ments with him. We feel we have a right as any litigant to 
ask questions and obtain a ruling. 


Now, I understand, first, that on the—in the area of past 
bargaining practice, that as between the parties to the As- 
sociation agreement, with particular reference to the terms 
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of the collective agreements, that have been entered into 
since the parties had bargaining relationships, that the 
Examiner will not permit evidence along those lines? 


Hearing Officer: That’s correct. 
Mr. Wilson: We can call no witness to inquire of him— 


Hearing Officer: Unless you can show some particular 
purpose for the line of inquiry. 


Mr. Thatcher: We want to show the purpose of three- 
year bargaining. 

Hearing Officer: I think we have showed that, the con- 
tract speaks for itself. 

Mr. Thatcher: Prior practice, this is 1959. 

Hearing Officer: Well, if you want to enter into a stipula- 
tion that there has been a labor relations history going back 
over a period of so many years, I will accept that stipula- 
tion. But I don’t see it has any bearing on this hearing. If 
you want it for background purposes— 

Mr. Thatcher: It’s as to a contract bar, as to its three- 
year purpose, as to its use in this. 

Hearing Officer: No, sir, I will stand on the Board’s 
decision of the Pacific Coast Pulp and Paper Workers, that 
any contract for more than two years is not a bar. 


44 


Mr. Thatcher: You will not permit evidence here as to 
any practice whatsoever— 

Hearing Officer: No, sir. 
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Mr. Thatcher: —which goes to term of contract even as 
to between the parties? 

Hearing Officer: No, sir. 

Mr. Thatcher: And I understand further— 

Mr. Wilson: Can’t we even call a witness to ask that 
question? 


Mr. Thatcher: And I understand further that we are not 
permitted to call this witness to ask questions concerning 
the scope and composition of the unit as embraced in the 
contract, which is the current contract and Intervenor’s 
Exhibit 1? 


Hearing Officer: No, You have some— 


Mr. Thatcher: With particular reference to the super- 
visory exclusions and with reference to the reasons for the 
exclusions of unorganized, nonsupervisory, employees of 
these various Association members such as office employees 
and retail store employees? 


Hearing Officer: Well, I don’t think you can expect the 
Employer representative to answer that last line of inquiry. 


Mr. Thatcher: We don’t know. I don’t know his knowl- 
edge on it. I want to ask to what extent there are such 
categories and whether they are represented elsewhere. I 
think he would know that. 


Hearing Officer: Whether they are represented with— 
Mr. Thatcher: —other unions. 
Hearing Officer: Well, they are not sought in the petition 
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here, so therefore I don’t see where it’s material. 
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Mr. Thatcher: We assert that the appropriate unit must 
include these categories. 


Hearing Officer: Well, you are attempting then to estab- 
lish a unit different from that set forth in the petition; and 
as an Intervenor on a contract basis you are not permitted 
to do that, Mr. Thatcher. 


Mr. Thatcher: Mr. Examiner, we are not. We are simply 
attempting to show by competent evidence—competent wit- 
nesses—that the unit sought by Petitioner in this case is 
not appropriate, and that another unit is appropriate. Af- 
ter all, we are here for the first time before the Board in 
a position where the Board will make a unit determination 
of some sort, which will stand, which determination will 
stand, as the formal—formally designated unit in this in- 
dustry perhaps for some time to come. 


Now, we think the appropriate unit is one which embraces 
all nonorganized employees; and we want to so indicate it. 


Hearing Officer: Well, I will not allow you to go into that 


line of inquiry because the unit sought is presumptively 
appropriate. 


Mr. Thatcher: Well, we deny that and we want to prove 
otherwise. That’s the purpose of the calling the witness. 


Well, in those two areas, then, I will offer to prove 
through this witness that there is a prior practice of bar- 
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gaining in three-year terms for three-year terms as between 
the parties to the current agreement, and under prior agree- 
ments between the parties that the office employees and re- 
tail store employees, nonsupervisory in classification, are 
as indicated by the contract not included in the bargaining 
unit, are not represented by any other labor organizations 
at the present time and do have common, mutual, interests 
with the employees within the bargaining unit, and that 
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there is some exchange of personnel as between these ex- 
cluded employees and the included employees. 


I would further like to inquire from the witness concern- 
ing the recognition and understanding of the Association 
as to the union bargaining representative being Local 
Union 98 as indicated by the delegation of authority by the 
various— Local Union Number 98, affiliated with the Broth- 
erhood of Teamsters, as indicated by the delegation of 
authority and prove by this witness that the Association 
has in the past and did at the time of the signing of the 
current agreement, Intervenor’s Exhibit 1, recognize and 
understand that the union bargaining party was designated 
as—recognized as Local Union 98, affiliated with the Broth- 
erhood of Teamsters. 


Am I to be permitted to ask questions along those lines? 


Hearing Officer: No, sir. I will reject your offer of proof 
on the basis that the line of inquiry that you have indicated 
is totally irrelevant and immaterial to this proceeding. 
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Now, do you have anything further? 


Mr. Thatcher: I want to further inquire or establish 
from this witness that there has been no formal labor board 
certification of the union parties to the contract as the 
representative of the employees pursuant to formal Board 
hearing, that there has been no formal Board—formal or 
informal Board determination as to the propriety of any 
bargaining unit, but that the unit was one established on 
the voluntary basis by negotiations of the parties. 


May I ask him along those lines? 


Hearing Officer: Well, I think most of that is already 
in the record through discussion and statements of position. 
I think the parties will stipulate that, that there has been 
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no prior certification of any labor organization to represent 
the employees sought in this petition. 
Mr. Fox: We will stipulate. 
Mr. Thatcher: All right. And note— 
Hearing Officer: Now, just a minute. 
Mr. Thatcher: All right. 
Hearing Officer: Will you stipulate to that, Mr. Slutz? 
Mr. Slutz: I—Just a moment. 
Mr. Thatcher: And that there has been— 
Hearing Officer: Wait, just a moment. I think we are 
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working on a stipulation here. 
Do you want to go off the record? 
Mr. Slutz: Yes. 
Hearing Officer: We will go off the record. 
(Discussion off the record.) 
Hearing Officer: All right, we will go back on the record. 


As a result of the off-the-record discussion, the Hearing 
Officer proposes that the parties stipulate that there has 
not been in the past a petition filed for a unit comprising 
the employees sought in the petition now pending, nor has 
there been any Board determination made as to the ap- 
propriateness of any such unit. 


Will the parties so stipulate? 


Mr. Slutz: That’s agreeable. 
Mr. Fox: We will stipulate. 
Mr. Thatcher: So stipulate. 
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Hearing Officer: All right, the stipulation will be re- 
ceived. 


Mr. Thatcher: Now, could I just have a couple of min- 
utes’ recess to confer with counsel a minute? 


Hearing Officer: All right. We will take a five-minute 
recess promptly. 


(Short recess.) 


Hearing Officer: We will go back on the record. 
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Mr. Thatcher: Just one more question on inquiry from 
this witness: I want to inquire concerning whether any of 
the individual employer members of the Association have 
since the signing of the contract and up to the present time 
withdraw from the Association or given notice of intent 
to withdraw from the Association. 


Hearing Officer: We will go off the record. 
(Discussion off the record.) 
Hearing Officer: On the record. 


From our off-the-record discussion the Hearing Officer 
proposes that the parties stipulate that there have been no 
withdrawals or attempt to withdraw by any of the members 
of the Association since the filing of this petition. 


Will the parties so stipulate? 

Mr. Slutz: The Employer will. 

Mr. Fox: The Petitioner will. 

Mr. Thatcher: So stipulate. 

Hearing Officer: That stipulation will be received. 
Mr. Thatcher: That’s all from that witness. 
Hearing Officer: Is there anything further? 
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Mr. Fox: We were discussing, I believe, before the 
recess a determination of the certification of the union. Did 
we get any stipulation of that, certification—Pardon me, 
it’s the appropriateness of the unit. 


Did we cover that? 
37 


Mr. Thatcher: We read something in on that. 


Mr. Fox: Did we? I have notes. Did we get to the stipu- 
lation? 


Hearing Officer: Yes. 

Should any party desire to— 

Mr. Thatcher: Wait a minute. We aren’t through yet. 
You just looked at them, you didn’t look at me. 

Hearing Officer: Well, I asked you if you had anything 
further, I thought you— 

Mr. Thatcher: I thought you meant from this witness. 

Hearing Officer: I am sorry. 


Mr. Thatcher: Yes, we would like to call Mr. Luken, 
who has been subpoenaed. 
Hearing Officer: For what purpose? 


Mr. Thatcher: Well, first, again, am I not to be per- 
mitted to put him on the stand without indicating what 
questions I want to ask? 


Hearing Officer: No. It seems to me at this point, Mr. 
Thatcher that we have a complete record on everything 
that was indicated to be in issue. 


Mr. Thatcher: Not in regards to some of the matters 
that I indicated would be raised by Petitioner—by Inter- 
venor. For instance, we have the question of estoppel. 
We made the assertion we have no proof as to who is negoti- 
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ating then and who were the officers now and that type of 
thing. 
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Hearing Officer: Well, that’s immaterial. Schism is not 
an issue in this hearing. 


Mr. Thatcher: Well, we assert that this Petitioner in 
this case is estopped from asserting this contract—unex- 
pired, three-year contract—as a bar in this case regard- 
less of any Board rule as to a two-year bar, this Petitioner 
being the party that negotiated the contract—not this 
Petitioner, but the officers of this Petitioner and the gov- 
erning board of this Petitioner—being the same officers 
and governing board that negotiated in good faith, we 
presume, a three-year contract with the Association, and 
that therefore in order to avoid an obviously easy method 
of permitting the parties to contracts to avoid the terms 
thereof, particularly the period of the contract, we insist 
that this Petitioner, regardless of any two-year bar rule 


that the Board may have or may not have, or the validity 
of that rule, has no standing here to assert the two-year 
contract or the two-year rule, so-called, and must be 
deemed to be bound by the term of the contract, which still 
has some period to run. 


Hearing Officer: All right, I will accept that as a state- 
ment of your legal position. 


Mr. Thatcher: And in further answer of that legal posi- 
tion, we want to prove by this witness that the officers— 
and offer to prove by this witness—that the present officers 
of the Association and the present—not the Association, 
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of Petitioner—and the present governing board of Peti- 
tioner are the same officers and governing board that nego- 
tiated and signed and agreed to Intervenor’s Exhibit 1 in 
March of 1959. 
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That’s my offer of proof as to this witness. 
Hearing Officer: I will reject your offer. 


Mr. Thatcher: I want to further establish by this wit- 
ness that at the time of the signing of this agreement and 
at all times subsequent thereto, up to some time in August 
of 1961, the union party to the contract was designated as, 
filed government reports, filled out government forms, in 
the name of Local Union 98, affiliated with the Brotherhood 
of Teamsters, issued withdrawal cards in that name, held 
themselves out in other respects as Local 98, affiliated with 
the International Brotherhood of Teamsters, and that at 
the present time Petitioner is functioning as an independ- 
ent organization unaffiliated with the Brotherhood of 
Teamsters with no designation of Local 98, and has no 
other affiliation. 


I want to prove that by this witness and offer to so prove. 


Hearing Officer: I will reject your offer. 


Mr. Thatcher: Would you read that offer of proof back? 
(Record read.) 
Mr. Thatcher: May we go off the record? 


Hearing Officer: We will go off the record. 


(Discussion off the record.) 
40 
Hearing Officer: We will go back on the record. 


Mr. Thatcher: I also want to establish through this 
witness that up until some time in August of 1961, the 
union party to the contract paid per capita tax and other 
financial obligations to the International Brotherhood of 
Teamsters; and in July of 1961 it participated in the con- 
vention of the International Brotherhood of Teamsters at 
Miami, Florida as Local Union 98 following previous ap- 
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plication for credentials of delegates from Local 98 from 
the International Brotherhood of Teamsters. 


Hearing Officer: Does that complete your offer? 
Mr. Thatcher: Yes. 


Hearing Officer: I will reject it on the basis that it goes 
into a line of inquiry that is neither material nor relevant 
to the issues involved in this proceeding. 


Mr. Thatcher: All right. 


Hearing Officer: Do you have anything further, Mr. 
Thatcher? 


Mr. Thatcher: Now, as I indicated earlier in this hear- 
ing, I have subpoenaed some six or seven of the individual 
employer members of the Employer Association asking 
them to appear through plant manager or other official, 
who had knowledge of the operation of the plant and the 
inclusions and exclusions within the bargaining unit with 
particular reference to persons in supervisory classifica- 
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tions and who perform or may perform supervisory func- 
tions being nevertheless included within the bargaining 
unit covered by the terms thereof and the conditions there- 
in, and being members of the union under the union shop 
clause. 


Hearing Officer: Well, do I understand you to say that 
these are people who do come within the definition of Sec- 
tion 2(11) of the Act? 


Mr. Thatcher: These are people, and we can—Just a 
minute. Before I get into that, I will explain that in a 
minute, in addition we have secured from the Regional 
Director subpoenas for similar officials from the remaining 
members of the Association, having procured a total of 
41 subpoenas, for the purpose of inquiring into similar 
matters. 
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We intended—We intend to establish through these 
witness, who have personal knowledge of the operations 
and work assignments, work duties, in each of the various 
plants, and through that witness alone, without calling in 
any individual employees or number of individual em- 
ployees, to establish through these references that there 
were in each of these plants a number of employees who 
were classified as supervisors or foremen or assistant fore- 
men, or who had supervisory powers as the term is defined 
in the Act, but who nevertheless were and have been for 
some time in the past included or embraced within the 
bargaining unit, bargained for by the union party, repre- 
sented by the union party, in spite of the fact that these 
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had supervisory powers. 


We want to establish that prior to the time that any 
election might be held for two reasons: First, as the Inter- 
venor looks upon it, it has to Intervenor’s knowledeg and 
that of its counsel always been the practice of the Labor 
Board in representation cases to determine in advance of 
any election whether any classes of persons embraced 
within the bargaining unit were or were not supervisors 
and should, under the law, have been excluded from the 
bargaining unit, or should be excluded from the bargain- 
ing unit and therefore from voting in the election in order 
to avoid the confusion that would result if this fact were 
not determined in advance. 


In addition— 
Hearing Officer: Well, my ruling on that portion— 


Mr. Thatcher: I have got one more point in the same con- 
nection. 


In addition, an added reason for seeking to determine 
in advance of any election or participation of any election, 
whether certain persons who customarily will be included 
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in the unit should be included should vote is to avoid any 
undue influence or coercion that might result and un- 
doubtedly would result from the participation of any 
supervisory personnel in any election. 


We wish, therefore, to make specific inquiries concerning 
this matter and establish on the record by witnesses, who 
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have knowledge of the facts, which persons can or cannot 
participate in the election or be included in the bargaining 
unit with relation to their supervisory capacities or lack of 
capacities. 


Hearing Officer: That ends your offer? 


Mr. Thatcher: Well, our further proof by these wit- 
nesses, the reasons for inclusion in any unit established 
by the Board in this hearing of persons employed as office 
employees— 


Hearing Officer: I think you mean exclusion. 
Mr. Thatcher: No, better read that back. 
(Record read.) 


Mr. Thatcher: Going to such matters as interchange of 
personnel as between these employees and other employees 
within the bargaining unit and mutuality of interests in 
representation, collective bargaining on their behalf, as 
between the non-supervisory employees presently excluded 
from the unit and the employees that are included within 
the unit. 


Hearing Officer: I am sure you wouldn’t expect to prove 
that through Mr. Luken. 


Mr. Thatcher: No, no, I am talking now about the 41 
subpoenas that have been obtained. Now, am I to— 


Mr. Fox: How many subpoenas? 


£99) 


Mr. Thatcher: We have obtained 41. We have served 
only six or seven, who will appear tomorrow. 


Now, am I to understand that as to these representatives 
of the individual members of the Association, employer 
members of the Association whom we have subpoenas for 
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for those purposes I have indicated here and as to the other 
remaining witnesses, representatives of the remaining 
members of the Employer Association for whom we have 
secured subpoenas, but who have not yet been served as to 
all these 41 witnesses, the Examiner would preclude any 
inquiry along the lines I have indicated? 


Hearing Officer: I would preclude any inquiry along the 
lines that you have indicated unless you could show that 
in regard to a specific employer at a specific location there 
is a specific classification, which the Intervenor contends 
should be excluded from the unit for some particular 
reason, or included in the unit for some particular reason, 
and the parties are unable to stipulate as to that particular 
classification— 


Mr. Thatcher: Well, as to that, I can state that the 
Intervenor has knowledge that the situation, which I have 
described there as the inclusion of supervisory personnel 
with or without supervisory titles in the unit, is a practice 
carried on in all of the 41 plants of the employers, which 
are members of the Association. As to the specific name 
of the specific individuals, we don’t have that, which have 
been some few instances, but the situation does exist at all 
plants to our knowledge. 

In addition, I would like to point out for the benefit of 
the Examiner and the parties the fact that under Article I, 
Section (e), of the current agreement, Intervenor’s Exhibit 
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1, the agreement itself does include in the bargaining unit 
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individuals described as “owners” and “individuals” de- 
scribed as superintendents. There are other indications in 
the agreement. 


Hearing Officer: Is it your position that these are super- 
visors? 


Mr. Thatcher: Well, I say on its face, on its face, it would 
indicate that they very well might be. 


Hearing Officer: Well, that’s just speculation, Mr. 
Thatcher. 


Mr. Thatcher. Well, just a minute. 


And obviously owners are not employees. Superintend- 
ents, to my knowledge, at least, have always been regarded 
as at least supervisors, usually in the category higher than 
a foreman; and in view of the language of the contract, 
which does at least signal very clearly that a problem of 
supervisory inclusion exists, we feel that we are certainly 
entitled to inquire into this matter in advance of the hear- 
ing and—that is, in advance of the election, so that con- 
fusion, undue influence, other activities, which might tend 
to void an election, would be obviated in advance. 


That is our position. 


Hearing Officer: Well, this is obviously speculative, Mr. 
Thatcher; and therefore I don’t think it’s material and I 
will reject your offer. 


Do you have anything further? 
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Mr. Thatcher: Wait a minute. 

One more matter: I hadn’t expected the hearing to near 
completion as rapidly as it appears to be doing, and I had 
witnesses, union witnesses, available for tomorrow for the 
purpose of proving practice of a three-year contract term 
for the milk industry in regard to plant and maintenance 
and drivers in the Central States area, Southern States 
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area, and the Eastern State area, that is the area embraced 
by the Central States Conference—Off the record? 


Hearing Officer: Off the record. 
(Discussion off the record.) 
Hearing Officer: We will go back on the record. 


Mr. Thatcher: Well, rather than designate the states, 
I understand from the Examiner that the Regional Director 
or the Board will take judicial notice of these states, which 
are embraced within the Central Conferenec of the Team- 
sters, the Southern Conference of the Teamsters, and the 
Eastern Conference of the Teamsters; and we had wit- 
nesses who are prepared to testify as to the practice of 
bargaining in those areas and who would testify, if called 
and permitted to testify, that in each of these areas there is 
a practice—a general practice—of a three-year contract in 
regard to the employees, the dairy industry, the plant and 
maintenance and in driver—delivery. 


And now am I to assume that in view of your previous 
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objection that along the lines of practice that this testimony 
would be rejected? 


Hearing Officer: Well, I would, of course, reject that 
testimony on the basis that I indicated, that under present 
Board law it doesn’t make any difference. 


Mr. Thatcher: Well, we make the offer of proof— 


Mr. Fox: I have one question to ask you. You say you 
don’t have these witnesses here now to testify, you are not 
prepared to put that on? 


Mr. Thatcher: They will be here in the morning. I was 
going to ask for an adjournment until the morning and— 


Mr. Fox: I just wanted the record to be clear. 
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Mr. Thatcher: —I am not prepared now because they are 
due in the morning. But I would like, if that makes any 
difference, I would like for to ask for an adjournment at 
this time until the morning to permit introducing those wit- 
nesses’ testimony. 


Hearing Officer: If you intended to call them for that 
purpose, I would reject it. 


Mr. Thatcher: All right. 

Hearing Officer: Does that exhaust your witnesses? 
Mr. Thatcher: That’s all we are prepared to show. 
Can we take a recess before we finally conclude? 


Hearing Officer: We will take a five-minute recess and I 
would appreciate it if the parties are back here at the end 
of five minutes. 
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(Short recess. ) 


Hearing Officer: We will go back on the record. 


Do you have anything further, Mr. Thatcher? 


Mr. Thatcher: No, not by way of affirmative proof or 
further witnesses; but I do want to make a few things clear. 


First, if— 
Hearing Officer: Is this oral argument? 
Mr. Thatcher: No. 


If an election is ordered, we object to the use of Pet: 
tioner’s name on the ballot as being all but identical to 
Intervenor’s name with the exception that Intervenor’s 
name has a numeral 98 and request that the Board direct 
Petitioner to so change its name so that all possibility of 
confusion is eliminated. 
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Hearing Officer: Well, Mr. Thatcher, in the alternative 
would you propose that the Board have the Intervenor 
change its name? 


Mr. Thatcher: No. Intervenor has had that name for 
many, many years and long before Petitioner sought dis- 
affiliation and sought to take with it the name of the Team- 
ster affiliate. 


And furthermore, it’s obvious from the Intervenor’s Ex- 
hibit 1 the Petitioner, which is now a different independent 
organization, would appear to be masquerading in the name 
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of the named party to the agreement and the Intervenor 
asserts that it and not Petitioner is a party with whom the 
agreement was made and which continues to have rights 
under that agreement until its expiration. 


Hearing Officer: Well, as I indicated when I allowed you 
to intervene, Mr. Thatcher, I think that perhaps you do 
have some colorable right in this proceeding, but if you are 
going to argue that the party to this contract is someone 
other than the party that you are representing, then there 
may be some question as to whether you are a proper inter- 
venor in this case or not. 


Mr. Thatcher: That’s what I am saying, that the parties 
to this contract is the party that we represented. 


Hearing Officer: That isn’t the way you designated your- 
self on this record. 


Mr. Thatcher: We have indicated, however, by at least 
offers of proof—you foreclosed us from proving—that the 
Association understood and recognized the union parties to 
the contract to be Local 98, affiliate of the Brotherhood of 
Teamsters, at the time of the making of the contract, and 
we further indicated— 
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Hearing Officer: Well, on the basis that that was prob- 
ably so, I granted your intervention; but I don’t see that 
it’s material to any issues. 


Mr. Thatcher: That’s in support of our request that the 
50 


confusion of the names be eliminated. 


Further, at this time, pursuant to the Board’s rules we, 
Intervenor, wish to make formal objection to the conduct 
of this hearing by the Hearing Officer as precluding Inter- 
venor from calling witnesses, presenting through these wit- 
nesses and through documentary evidence, which these 
witnesses have been asked to bring—prepared to bring— 
proof in support of relevant issues in this case. 


Hearing Officer: Your objection is duly noted. 


Mr. Thatcher: We feel that the case has been unduly 
hurried, that this case is no different from any other repre- 
sentation proceeding, that no emergency situation exists, 
the status quo is being preserved, that the operations of 
the Employer are not being disrupted, but are continuing 
and will continue to continue, and that there is no need 
whatsoever for any hurried processing of this petition. 
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Hearing Officer: I think you will find, Mr. Thatcher, 
that it is the policy of this agency to handle cases as ex- 
peditiously as possible, because of the possible effect on 
interstate commerce that could be caused by any labor 
dispute, no matter how large or how small it may be; and, 
of course, carrying out that policy— 


Mr. Thatcher: There is no indication of any labor dis- 
pute, only in this proceeding in regard to these employer 
members of this Association. 
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Now, on the matter of briefs, the rules give us seven 
days. We have asked for a copy of the transcript. That 
will take five days, we are told. We have presented to the 
Hearing Officer, and to the Regional Office, and to the 
Board, issues which we think are greatly important both 
in terms of the administration of the Act and in terms of 
policy. We wish to brief our position extensively. I am 
tied up next week on previous commitments, a case in the 
Supreme Court of South Dakota. Mr. Wilson has a case 
in Denver. We have other hearings scheduled involving 
the same parties here, or involving the same Unions here, 
which are set for hearing in the next several weeks. We 
think under those circumstances that we are justified in 
asking the Hearing Officer for the additional 14 days which 
he is permitted to give, under the Rules, for the filing of 
briefs. 


Hearing Officer: Mr. Fox, what is your position on this, 
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the time for filing briefs? 


Mr. Fox: We don’t think that there is any reason to 
grant any additional time other than the seven days. 


I think perhaps I shouldn’t say this, but I think it is 
obvious the objective of the Intervenor is to do nothing 
but delay and stall, to prevent the inevitable result to the 
Intervenor, a substantial defeat in this election. 


Hearing Officer: Mr. Slutz, I take it you are opposed to 
a 14-day extension. 


Mr. Fox: Iam. 


Mr. Slutz: I feel no need to file a brief, for I am ready to 
submit the matter now. 


Hearing Officer: Do you have any feeling with respect 
to an extension of time for the filing of briefs? 
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Mr. Slutz: I think we will leave that within the discre- 
tion of the Board. 


Mr. Thatcher: Do we get the 14 days? 


Hearing Officer: I will have to consider it while I am 
reading my statement. 


Mr. Thatcher: Then, finally, we wish to make a formal 
request of the Regional Director that this case be trans- 
mitted to the Board for determination, because of the 
importance of the issues involved, and because of the im- 
portant policy questions which have been raised, particul- 
arly in regard to the three-year bar question. And if, as 
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Petitioner indicates, he is interested in saving time, it 
would appear that time would be saved by submission to 
the Board rather than having the Regional Director make 
the initial determination, with subsequent appeal to the 


Board. 


For those reasons, we ask that this case be transmitted 
directly to the Board. 


That’s all. 


Hearing Officer: Should any party desire to file a brief 
with the Regional Director in this case, you may file the 
original and a carbon copy thereof, which may be a typed 
copy, within the time the Hearing Officer allots for the 
filing of briefs. 


A copy must also be served upon each of the other 
parties, and proof of such service must be filed with the 
Regional Director at the time the briefs are filed. 


Pursuant to Section 102.67 of the Board’s Rules & Regu- 
lations, the Regional Director may, at any time after the 
close of the hearing, and before decision, transfer the 
case to the Board for decision. The order transferring the 
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case will fix the date for the filing of briefs in Washington. 
If briefs have already been filed with the Regional Direc- 
tor, the parties may file seven copies of the same brief 
with the Board. Such copies must be printed or otherwise 
legibly duplicated. Carbon copies of typewritten matter 
will not be filed with the Board in Washington, and, if 
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submitted, will not be accepted. 


No further briefs shall be submitted except by special 
permission of the Board. 


If the case is transferred to the Board before the time 
expires for the filing of briefs with the Regional Director 
and before the parties have filed briefs, such briefs shall 
be filed as set forth above. 


Requests for extension of time shall be received by the 
Board no later than three days before the date such briefs 
are due in Washington, D. C. A copy of any such request 
shall be served immediately upon each of the parties and 
the Regional Director, and shall contain a statement that 
such service has been made. 


No reply brief may be filed except upon special leave 
of the Board. 


As to any extension of time for filing briefs, the Hearing 
Officer is empowered to grant an extension, upon request 
made before the hearing closes, and for good cause shown. 
Since the reporter has indicated that daily copy is avail- 
able, and that in all probability expedited copy will be 
received by those not ordering daily copy, I am going to 
grant the parties an additional seven days within which to 
file their briefs. Therefore, the parties have a total of 14 
days, and briefs must be received before the close of busi- 
ness on September 21. 
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Any request for an extension of time made after the 
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close of this hearing, including a request based upon the 
reporter’s failure to furnish expedited copy, as expected, 
must be made of the Regional Director not later than three 
days before the date the briefs are due. Such requests 
must be in writing, and copies must be served immediately 
upon each of the other parties. 


Is there anything further? 


There being nothing further, the hearing is now closed. 


(Whereupon, at 4:10 o’clock p.m., on Thursday, Sep- 
tember 7, 1961, the hearing in the above-entitled matter 
was closed.) 
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In THE 


United States Bistrict Court 


For tae District or CoLuMBIA 


Mix anp Ice Cream Darvers anp Dairy 
Empwoyees Union, Locat 98, AFFILIATED 
wire INTERNATIONAL BroTHERHOOD OF 
TEAMSTERS, 
Plaintiff, 
v. 
Civil Action 


Frank W. McCutiocs, as CHAIRMAN, No. 3495-61 


National Lasor Reiations Boarp, aND 
Boyp Leepom, Parr Ray Ropcers, Joun 
H. Faynrye, anp Grratp A. Brown, As 
MEMBERS OF THE NationaL Lasor RExa- 
tions Boarp, 


Defendants. 


MOTION OF DEFENDANTS TO DISMISS THE 
COMPLAINT OR, IN THE ALTERNATIVE, 
FOR SUMMARY JUDGMENT IN THEIR FAVOR 


1. Defendants move that the complaint herein be dis- 
missed because : 


(a) This Court is without jurisdiction of the subject 
matter of the action; 


(b) The complaint fails to state a claim warranting 
judicial relief ; 


(ce) The suit is premature. 


2. In the alternative, defendants move that summary 
judgment for defendants be granted, on the basis of the 
complaint, the exhibit attached thereto and the exhibits 
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attached to the motion papers in support of Plaintiff’s 
motion for injunction. 


WHEREFORE, it is respectfully requested that the re- 
lief requested by the defendants be granted. 


Marcel Mallet-Prevost 
Assistant General Counsel 
NationaL Lasor REiations 

Boarp 


Dated at Washington, D. C., 
this 25th day of October, 1961. 
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In THE 


Anited States District Court 


For tHe Districr or CoLuMBIA 


Mixx anv Ice Cream Drrvers anp Darry 
Empvorees Union, Locat 98, 
Plaintiff, 
Civil Action 


vs. 
3495-61 


Frank W. McCoutiocn, as CHAIRMAN, 
Nationa Lasor Retatioxs Boarp, ET AL, 


Defendants. 


CERTIFIED RECORD OF OFFICIAL COURT REPORTER 
Proceedings before Judge Holtzoff 


October 26, 1961 (Oral Opinion) 
Prepared for Plaintiff 


GERALD NEVITT 


Official Court Reporter 
United States Court House Washington 1, D. C. 
Telephone: STerling 3-5700 
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Ix THE 


Anited States District Court 


For rae District or CoLuMBIA 


Mixx anv Ice Cream Darvers anv Darry 
Empcoress Union, Locat 98, 
Plaintiff, 
vs. Civil Action 


Frayk W. McCuiiocs, aS CHarRMAN, No, 3495-61 


Natrona Lasor Retations Boarp, ET AL, 
Defendants. 


Washington, D. C. 
October 26, 1961. 


The above-captioned cause came on for hearing of mo- 


tions before the HONORABLE ALEXANDER HOLT- 
ZOFF, Judge, United States District Court for the District 
of Columbia. 


APPEARANCES: 
On behalf of the Plaintiff: 
HERBERT S. THATCHER, ESQ. 


On behalf of the Defendant McCulloch: 
PAUL ELKIND, ESQ. 

On behalf of the Intervenor: 
WILLIAM B. DEVANEY, ESQ. 


OPINION OF THE COURT 


THE COURT: This is an action brought by a labor 
union to enjoin the members of the National Labor Rela- 
tions Board from carrying out an order issued by the Board 
providing for the holding of a representation election in 
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the milk and ice cream industry in Cincinnati. A rival union 
has intervened as an additional party defendant. The de- 
fendants and the intervenor move to dismiss the complaint. 


The Court is confronted at the threshold with a juris- 
dictional question. It has been held consistently in nu- 
merous cases, of which National Biscuit Division v. Lee- 
dom, 105 App. D. C. 117, is typical, that an order such as is 
involved in this case is not subject to review in this Court 
by way of injunction or otherwise. When and if the Board 
issues a final order in the matter, which naturally would not 
be done until after the election is held, such an order would 
be reviewable only by the Court of Appeals, if at all. 29 
United States Code 160, Sub-section (f). 


It is urged, however, that the plaintiff was denied due 
process of law in that the Examiner of the Board excluded 
certain evidence tendered by the plaintiff at the hearing 
before him. Whether there was error in the Examiner’s rul- 
ings is not a matter for this Court to consider. Suffice it to 


say that erroneous rulings on admissibility of evidence do 
not rise to the dignity of constitutional questions and do 
not constitute denial of due process of law. 


It might also be added that it is contrary to orderly pro- 
cedure and to the established practice for the courts to 
intervene and enjoin the progress of an administrative pro- 
ceeding. Courts step in to review such proceedings, when 
so permitted by statute, only when the proceeding is at an 
end, and this administrative proceeding will not come to 
an end until and unless an election is held and one or the 
other of the two rival unions is certified as the bargaining 
agent. 


Accordingly, the motion to dismiss the complaint for lack 
of jurisdiction is granted. 

This, of course, makes the motion for preliminary in- 
junction moot. 


You may submit an appropriate order. 
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CERTIFICATE OF COURT REPORTER 


I, Gerald Nevitt, Official Court Reporter, certify the fore- 
going 3 pages as constituting the official transcript of the 
Oral Opinion of the Court in the afore-captioned cause. 


In Witness Whereof, I have affixed my signature this 
26th day of October, 1961. 
GeraLtp Nevitr 
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In THE 


Anited States District Court 


For rae Disrricr or CoLUMBIA 


Mix anp Ice Cream Drivers axp Darry 
Exevovees Union, Locat 98, AFFILIATED 
with INTERNATIONAL BroTHERHOOD OF 
TEAMSTERS, 
Plaintiff, 
v. 


Civil Action 
Frank W. McCuutocu, as CHAIRMAN, No. 3495-61 


Nationa, Lasor Retations Boarp, aNnD 
Boyp Leepom, Pup Ray Ropcers, JoHn 
H. Fannie, anp Geratp A. Brown, as 
MEMBERS OF THE NationaL Lasor RExa- 
tions Boarp, 


Defendants. 


ORDER 


This matter came on to be heard on October 26, 1961, on 
plaintiff’s motion for a preliminary injunction to restrain 
the holding of a representation election and on defendants’ 
motion to dismiss the complaint. It appearing to this Court 
upon consideration of the complaint, the exhibits attached 
thereto, the motion to dismiss, the supporting legal memor- 
anda, and after hearing argument of counsel, and being 
fully advised in the matter, it is hereby 

ORDERED, ADJUDGED, AND DECREED that: 

1. The complaint be and is dismissed for lack of juris- 
diction. 

2. Plaintiff’s motion for a preliminary injunction is dis- 
missed as moot. 

/s/ Alexander Holtzoff 
United States District Judge 


Dated: October 26, 1961. 


72 


In THE 


Anited States District Court 


For THe District oF CoLuMBIA 


Mixx anp Ice Cream Drivers anv Datry 
Empvorees Unron, Locat 98, AFFILIATED 
with INTERNATIONAL BroTHERHOOD OF 
Teamsters, 119 W. Centra Parkway, 
Crxcrxnatl, OHIO, 
Plaintiff, 
v. 
7 Civil Action 
Frank W. McCuniocu, as CHarrMay, No. 3495-61 
NationaL Lasor Rexations Boarp, AND 
Boyp Leepom, Puiuip Ray Ropcers, Joun 
H. Fanyinc, anp GeraLp A. Brown, as 
MEMBERS OF THE NationaL Lazor RExa- 
tions Boarp, 1717 PENNsyLvania AVE- 


nue, N. W., WasurnctTon, D. C., 


Defendants. 


NOTICE OF APPEAL 


Notice is hereby given this 26th day of October, 1961 that 
the Plaintiff, Milk and Ice Cream Drivers and Dairy Em- 
ployees Union, Local 98, affiliated with International Broth- 
erhood of Teamsters, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
Judgment and Order of this Court entered on the 26th day 
of October, 1961 in favor of the Defendants against said 
Plaintiff. 

Herbert S. Thatcher 

James F. Carroll 

1009 Tower Building 
Washington, D. C. 

COUNSEL FOR PLAINTIFF 
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The Clerk will please direct copies of the herein Notice 


Marcel Mallet-Prevost 

Assistant General Counsel 
National Labor Relations Board 
Washington, D. C. 

COUNSEL FOR DEFENDANTS 


William B. Devaney 

Steptoe & Johnson 

Shoreham Building 

Washington, D. C. 

COUNSEL FOR INTERVENOR-DEFENDANT 
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In THe 


GAnited States Bistrict Court 


For tHe Disrrict or CoLuMBIA 


Mix anp Ice Cream Drivers anp Dairy 
Empvorees Union, Loca 98, AFFILIATED 
WITH THE INTERNATIONAL BRoTHERHOOD 
oF Teamsters, 119 W. CentraL Park- 
way, Crxcrynat|, OxI0, 


Plaintiff, Civil Action 
v. No. 3495-61 


Frank W. McCuuiocy, as CHarrMan, 
ET aL., NatronaL Lasor Rexations Boarp, 
1717 Pennsytvanta AveNvE, N. W., 
Wasuinctos, D. C., 

Defendants 


ORDER 


Upon consideration of the Motion heretofore filed by the 
Milk and Ice Cream Drivers and Dairy Employees Union of 
Greater Cincinnati and Vicinity for Leave to Intervene 
herein as a party Defendant, and the Court having consid- 
ered said Motion and the proposed Motion to Dismiss as 
tendered therewith, and it appearing to the Court that the 
main action shown in the complaint has a question of law 
and fact in common with the defenses raised by the Inter- 
venor, and it further appearing that the said Milk and Ice 
Cream Drivers and Dairy Employees Union of Greater 
Cincinnati and Vicinity should be permitted to intervene 
herein as prayed in said Motion, it is by the Court this 26th 
day of October, 1961 
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ORDERED, that the Milk and Ice Cream Drivers and 
Dairy Employees Union of Greater Cincinnati and Vicinity 
be and it is hereby granted leave to intervene in this action 
and is hereby made a party thereto and may file additional 
pleadings, if required, in the same manner and with like 
effect as if named as an original party in this action. 


/s/ Holtzoff J. 
Judge 


No Objection as to form: 


Attorney for Plaintiff 
Attorney for Defendants 


BRIEF FOR APPELLANT 


Gnited States Court of Appeals 


For tHe Disraicr or Corumpra Circorr 
No. 16,695 


Mrx anv Ice Cream Drivers AnD Damy Emprrovzes Union, 
Locat 98, Affiliated with InrernaTionaL BroTHERHOOD OF 
Teamsters, Appellant | 


v. 
Frank W. McCuxiocs, as Chairman, National Labor 
Relations Board, and Boyp Lzepom, Pump Ray Ropczss, 
Joun H. Fannrxc, and Geratp A. Brown, as members of 
the National Labor Relation Board, | 

and | 
Inrervenor Mnx anp Ice Cream |Darvers axp Damy 
Exproyees Union or Greater Crvcrnnati, Appellees 
| 


| 
On Appeal From An Order of the United States District 
Court For the District of | Columbia 


| United States Court of Appeals_—__— 
For the er 
District of Columbia Cirewit Hegsert S. TaaTcHER 


James F. Carro 
DECS 1964 1009 Tower Building 


Sok Ay dle” Washington 5, D.C. 
CLERK 


Counsel for Appellant 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether a district court has jurisdiction of a case 
brought by a union party (appellant) to a representation 
proceeding before the National Labor Relations Board seek- 
ing injunctive relief against the members of such Board, 
the complaint alleging both a denial by the defendant Board 
of appellant’s constitutional rights and the exercise by such 
Board of powers beyond its authority as follows: 


(a) a denial of due process in that appellant, as a party 
to a representation proceeding, was not accorded a hearing 
and permitted to examine witnesses or present any evi- 
dence whatsoever in support of its four basic contentions, 
and 


(b) an unwarranted or unreasonable exercise by the 
Board of its powers in applying its two year contract bar 
rule to plantiff’s unexpired three year contract in the face 
of an admitted local and national practice in the industry 
of collective agreements for three year terms. 


9. Whether the district court should have enjoined the 
Board from further proceedings in the representation case 
on the ground, that 


(a) the plaintiff had been denied due process, and 


(b) the Board had exceeded its powers in refusing to 
recognize appellants current unexpired contract as a bar 
to the representation proceeding. 


INDEX 


Statement of Questions Presented 
Jurisdictional Statement 
Statement of The Case 
Allegations of the Complaint 
The Order of Judge Holtzoff 
Statutes Involved 
Statement of Points 
Summary of Argument 
Argument 
I. The District Court had jurisdiction to Enjoin the 
Board, the Complaint Alleging a Denial of Due 
Process and an Abuse of Power by the Board.. 
A. The Refusal to Receive or Consider Evidence 
Constitutes a Denial of Due Process 
B. The Evidence Offered was Relevant and 


. The Board has Exceeded its Powers Under the 


Act and is Acting Arbitrarily so as to Deprive 
Appellant of Constitutional Rights in Giving 
Effect to its Two Year Contract-Bar Rule in 
the Present Case 


The Flat Two-Year Contract-Bar Rule Cur- 
rently Applied by the National Labor Rela- 
tions Board is Void in That it Deprives 
Appellant of Due Process of Law 

. In Instances in Which the Effectiveness of 
Administrative Rules of Procedure Raise 
arguable issues concerning deprivations of 
Due Process of Law, and the Enactment of 
Those Rules Have not Been Expressly au- 
thorized by Congress, the Rules are Void as 
Being Beyond the Powers of the Administra- 
tive Agency. The Constitutional Validity of 


INDEX (Continued) 


Rule of Doubtful Constitutionality may not 
be Passed Upon by the Courts Until Such 
Time as Congress has Expressly Authorized 
Their Promulgation 

Conclusion 


Cases: 


* American Federation of Labor v. National Labor Re- 
lations Board, 308 U.S. 401 
* American National Ins. Co. v. NLRB, 343 U.S. 395... 19 
American Seating Company, 106 NLRB 225 (1953)... 18 
Builders Steel Co. v. Comm. of Internal Revenue, 179 
F. 2d 377 (C.A. 8) 
Carolene Products Co. v. McLaughlin, 5 N.B. 2d 447, 
365) DU62) cadens Reis Sales Sewiee oes & eta's eerie 
Celanese Corp., 84 NLRB 207 
Consolidated Edison v. NLRB, 305 U.S. 197 
*Donnelly Garment Co. v. National Labor Relations 
Board, 123 F. 2d 215, at 224 6, 10 
*Farmer v. U.S. Electrical Workers, 93 U.S. App. D.C. 
178, 211 F. 2d 36 
Fay v. Douds, 172 F. 2d 720 
Foote Bros. v. National Labor Relations Board, 114 F. 
2d 611, 621 (C.A. 7) 
*General Motors Corp., 102 NLRB 1140, 1143 (1953) .16, 17 
*Greene v. McElroy, 360 U.S. 474 (1958) 
*Interstate Commerce Commission v. Chicago RI & 
F. Ry., 218 U.S. 88, 102 
Kelly v. Ford Motor Co., 273 N.W. 737, 280 Mich. 378.. 11 
Kenin v. Warner Brothers, Inc., 188 F. Supp. 690 
(S.D.N-Y. 1960) 


CASES (Continued) 
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Leedom v. IBEW, 278 F. 2a 236, 107, App., D.C. 357, 


e 


*Leedom v. Kyne, 358 U.S. 184 

*Local 24, Teamsters Union v. Oliver, 358 U.S. 283, 
295 

*Local 1976, United Brotherhood of Carpenters v. 
NLRB, 357 U.S. 93, 108 

McLeod v. International Longshoremen’s Association, 
177 F. Supp. 905 (E.D.N.Y. 1959) 

Modine Manufacturing Company v. Grand Lodge, In- 
ternational Association of Machinists, 216 F. 2d 
326 (6th Cir. 1954) 

National Labor Relations Board v. Burns and Gillespie, 
207 F. 2d 434 

National Labor Relations Board v. Tennessee-Carolina 
Transportation, Inc., 226 F. 2d 743 (C.A. 6) 

National Labor Relations Board v. Thompson Prod- 
ucts, Inc., 9 F. 2d 13, 15, C.A. 6 

National Sugar Refining Co., 10 NLRB 1410 (1939).. 

New England Transportation Co., v NLRB 130 (1936) 

Ohio Bell Telephone Co. v. Commission, 301 U.S. 292, 
304, 305 

Olschewske v. Priester, Comm. App., 276 S.W. 647 
(Tex.) 

Pacific Coast Association of Pulp and Paper Manufac- 
turers, 121 NLRB 990 (1959) 7, 15, 16 

St. Joseph Stock Yards Co. v. United States, 298 USS. 
38, 75, 78 10, 11 

*Textile Workers v. Lincoln Mills, 353 U.S. 448 

*Trustees of Dartmouth College v. Woodward, 
4 Wheaton 514 


*Cases chiefly relied upon. 


CASES (Continued) 


Vienna Bakery, 124 NLRB 1049 
Willard George Hotel Co. v. Warden, 278 P. 


Labor-Management Relations Act, as amended, 61 Stat. 
136; 29 U.S.C. 151, et seq 5, 6, 7, 15, 21 
62 Stat. 931, 28 U.S.C. Section 1337 
MISCELLANEOUS 


59 Columbia Law Review 


Anited States Court of Appeals 


For tue Disrricr or Cotumsia Crecuit 
No. 16,695 


Mix ann Ice Cream Drrvers anp Darmy Emproress Union, 
Loca 98, Affiliated with IvrernationaL BrorHERHooD OF 
Teamsters, Appellant 

v. 
Frank W. McCoutiocn, as Chairman, National Labor 
Relations Board, and Boyp Lerepom, Pamir Ray Ropcens, 
Joun H. Fawnrne, and Geratp A. Brows, as members of 
the National Labor Relation Board, 

and 


Iwrervenon Mmx anp Ice Cream Drivers anp Damy 
Emerovess Union or Greater Crvcrxnati, Appellees 


On Appeal From An Order of the United States District 
Court For the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order (J.A. 71) of the United 
States District Court for the District of Columbia (Holtz- 
off, J.), entered October 26, 1961, directing dismissal of ap- 
pellant’s complaint for lack of jurisdiction pursuant to an 
informal opinion of the District Judge issued on October 
26, 1961 (J.A. 68). The complaint sought to enjom 
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appellee members of the National Labor Relations Board 
from proceeding with a representation proceeding then 
pending before said Board and to remand the case for 
further hearing before the hearing officer on the ground 
that appellant, as a party to said proceeding, had been 
denied a hearing and on the further ground that the Board 
had acted unlawfully in disregarding an existing unex- 
pired collective bargaining agreement between appellant 
and the employer party to the representation proceeding. 
(J.A. 7). 


The jurisdiction of this Court is invoked under 28 USC 
1291. 


STATEMENT OF THE CASE 
Allegations of the Complaint 


The complaint (J.A. 3) alleged in substance that ap- 
pellant was a party to a collective bargaining agreement 
covering the employees embraced in representation pro- 
ceeding in which the appellee-intervenor was the peti- 
tioner, which agreement did not expire until March 
of 1962. The complaint further alleged that the said 
appellant requested and was granted leave to intervene in 
the aforesaid representation proceeding as a full party on 
the basis of such contract interest, but that at such hear- 
ing appellant was denied the right to present or question 
any witnesses or present any proof whatsoever, although 
such witnesses and proof were ready and available, in 
support of four contentions, issues or defenses which ap- 
pellant sought to present to the Board for its consideration. 
Such issues and defenses were as follows: (a) that the 
established practice of contract term or contract duration 
in the greater Cincinnati area as well as throughout the 
United States in the milk and dairy industry was a three 
(3) year term, so that the current contract was for a sufi- 
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ciently reasonable period to constitute a bar to the proceed- 
ing and the Board would be acting in excess of its powers 
to rule otherwise; (b) that the petitioning labor organiza- 
tion and its representatives were estopped from asserting 
that the current agreement was not a bar to the represen- 
tation proceeding, petitioner’s officers and representatives 
being the same officers and representatives which had nego- 
tiated and agreed to the three (3) year contract in ques- 
tion; (c) that the appropriate bargaining unit should 
include the unrepresented non-supervisory office-clerical 
employees employed by the members of the Association, 
such employees having common and mutual interests in 
wages, hours, and working conditions along with the rep- 
resented employees; and (d) that various employees with 
supervisory authority had been included within the bar- 
gaining unit and were embraced under petitioner’s petition, 
and that such employees should be excluded from the bar- 
gaining unit and from any participation in any election 
which the Board might direct prior to the time that such 
election was held (J.A. 5). 


The complaint further alleged that following such hear- 
ing, the Board’s agent, its Regional Director in the Cin- 
cinnati Regional Office, upheld the hearing officer’s exclu- 
sion of appellant’s proposed proof as aforesaid, and granted 
the petition of the intervenor appellee for an election, 
directing that such election be held on October 31, 1961 
(J.A. 6). The aforesaid determination and direction 
of election by the Regional Director was appealed to the 
defendants who on October 20, 1961, rejected such appeal 
and affirmed the determination of the Regional Director 
(J.A. 6). 


The complaint concluded by alleging that the denial of 
plaintiff of opportunity to present any proof in support of 
its various contentions as aforesaid operated to deprive 
appellant of due process of law and of rights granted 
plaintiff under the Act and under the Board’s rules and 
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regulations, and that the action of the Board disregarding 
appellant’s current agreement and in holding such agree- 
ment not to be a bar to an election was arbitrary and with- 
out support or authorization in the Act and in violation of 
plaintiff’s contract rights protected under the Fifth Amend- 
ment (J.A. 6). 


The Order of Judge Holtzoff 


The foregoing complaint was heard before District Judge 
Holtzoff on October 26, 1961, on Motion for Preliminary 
Injunction by appellant (J.A. 15), and Motion to Dis- 
miss by appellee members of the Board (J.A. 65) Inter- 
venor-appellee Milk and Ice Cream Drivers and Dairy 
Employees Union of Greater Cincinnati petitioner in the 
proceeding before the National Labor Relations Board, 
asked leave and was granted permission to intervene in 
the proceeding before Judge Holtzoff (J.A. 74). After 
hearing argument of all parties the court granted appellees 
Motion to Dismiss on the ground that the Court did not 
have jurisdiction to hear the matter, and dismissed appel- 
lant’s Motion for Preliminary Injunction as being moot in 
view of such dismissal. (J.A. 71). Thereafter appel- 
lant noted appeal to this Court. (J.A. 72). 


Since the noting of such appeal the Board has proceeded 
to hold the election which was won by the intervenor- 
appellee, and the Board has certified such intervenor- 
appellee as the exclusive bargaining representative of the 
employees employed by members of the Dairy Association, 
employer herein. This takes out of the case any issue as 
to prematurity of the complaint herein, it having been 
contended by the Board in the argument before Judge 
Holtzoff that appellant had no standing to bring its action 
until after a certification issued. And, in view of such 
certification and appellant’s consequent loss of standing as 
bargaining representative, prejudice to appellant is clear. 
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STATUTES INVOLVED 


The statute involved in this case is Labor-Management 
Relations Act, 1947, as amended, 61 Stat. 136; 29 US.C. 
151, et seq. Also involved is 62 Stat. 931, 28 U.S.C. See. 
1337, giving the district court jurisdiction in a civil case 
involving a suit against a federal administrative agency. 


STATEMENT OF POINTS 


1. The court below erred in dismissing the complaint for 
lack of jurisdiction, plaintiff having alleged and demon- 
strated both a denial by the defendant Board of plaintiff’s 
constitutional rights and the exercise by such Board of 
powers beyond its authority as follows: 


(a) a denial of due process in that plaintiff, as a party 
to a representation proceeding, was not accorded a hearing 
and permitted to examine witnesses or present any evi- 
dence whatsoever in support to its four basic contentions 
before the Board, and 


(b) an unwarranted exercise by the Board of its powers 
in applying its two year contract bar rule to appellants 
current contract in this case in the face of an admitted 
industry-wide practice of collective agreements for a three 
year term. 


2. The court below erred in refusing to grant appellant, 
on the basis of the above, the relief requested below. 


SUMMARY OF ARGUMENT 


I 


The court below clearly had jurisdiction to hear and 
determine the issues raised by appellant in its complaint. 
The complaint alleged both a denial by appellee members 
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of the Board of due process to appellant in that appellant 
was denied a hearing in a representation proceeding before 
the Board to which it was a party, and an exercise of 
power by the Board beyond its authority in that it failed 
to recognize a current unexpired agreement to which ap- 
pellant was a party as constituting a bar to the repre- 
sentation proceedings. This Court and the United States 
Supreme Court have held that where a party to a repre- 
sentation proceeding before the Board can show either a 
denial of constitutional rights to it or an exercise of 
authority by the Board which is not authorized by or is 
illegal under the National Labor Relations Act, the District 
Courts have Jurisdiction to grant injunctive relief. Farmer 
v.U. S. Electrical Workers, 93 U.S. App. D.C. 178, 211 F. 
2d 36; and Leedom v. Kyne, 358 U.S. 184. 


It has many times been held by the Circuit Courts of 
Appeal that refusal of an administrative agency to receive 
and consider competent and relevant testimonies offered 
before such agency constitutes a denial of due process and 
a violation of constitutional rights and vitiates the agency’s 
proceedings. This principle is applicable even though the 
agency would have reached no different conclusion had the 
rejected evidence been received. Donnelly Garment Co. v. 
Labor Relations Board, 123 F. 2d 215, at 224. 


This is not simply a situation in which the court is being 
asked to review an administrative agency’s rulings on the 
relevancy or materiality of evidence; rather the Board has 
refused to permit appellant, as a party to a representation 
proceeding, the right to present any evidence whatsoever 
or even to question a single witness in support of such 
appellant’s four basic contentions in the case, namely that 
(a) in the light of evidence which appellant was prepared 
to introduce that the practice of contract duration in the 
milk and dairy industry was for a three-year term, the 
Board should reconsider its present two-year contract bar 
rule, or if it did not and proceeded to apply it under such 
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circumstances, it was acting unlawfully and in excess of 
its authority under the Act; (b) the petitioner in the rep- 
resentation proceeding was estopped from asserting that 
the contract was not a bar, such officers of such petitioner 
having themselves negotiated such an agreement for a full 
three-year term; (c) unrepresented office-clericals having 
common interests with the represented employees should 
be included in the appropriate bargaining unit; and (d) 
various categories of employees whom petitioner in the 
Board proceeding desired to include in the bargaining unit 
should, in advance of any election, be excluded from the 
bargaining unit because they exercised supervisory au- 
thorities. Each of the foregoing contentions required fac- 
tual evidence for their support, but appellant was not 
permitted to introduce its first witness. 


a 


The two-year contract-bar rule established by the Na- 
tional Labor Relations Board in Pacific Coast Association 
of Pulp and Paper Manufacturers, 121 NLRB 990 (1959), 
is void in that it deprives appellant of due process of law; 
particularly in the situation where, as here, the established 
local and industry-wide practice is for a three-year term. 
The two-year rule is unreasonable, arbitrary and beyond 
the power of the Board to promulgate because the Board 
has injected the interest of “administrative simplification” 
in its fashioning of the two-year rule, and by so doing it has 
created a rule which does not comport with the policy of 
the Labor-Management Relations Act which seeks to bal- 
ance collective bargaining stability with employee freedom 
in choosing collective bargaining representatives. The two- 
year contract-bar rule is unconstitutional in that it repre- 
sents a taking of property without due process of law, 
since under applicable Board and federal court rulings an 
intervening union which has been certified during the term 
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of a valid collective bargaining agreement is granted 
supervisory rights over the unexpired agreement even 
though the displaced union negotiated the agreement and 
continues to have valuable rights in the contract. Such an 
unauthorized transfer of contract rights represents a tak- 
ing of property without due process of law. 


In instances in which the effectuation of administrative 
rules of procedure raise arguables issues concerning dep- 
rivations of due process of law, and the enactment of 
those rules have not been expressly authorized by Con- 
gress, as is the case here, the rules are void as being be- 
yond the powers of the administrative agency. The 
constitutional validity of rules of doubtful constitutionality 
may not be passed upon by the courts until such time as 
Congress has expressly authorized their promulgation. 


ARGUMENT 
I 


THE DISTRICT COURT HAD JURISDICTION TO 
ENJOIN THE BOARD, THE COMPLAINT ALLEGING 
A DENIAL OF DUE PROCESS AND AN ABUSE OF 
POWER BY THE BOARD 


It would seem beyond argument that under the allega- 
tions of the complaint the court below had jurisdiction to 
grant appellant the relief itself. The complaint alleged first 
that appellant had been denied constitutional rights of 
due process because such appellant, although a party to a 
representation proceeding being conducted by the Board, 
was denied the right to present any evidence or call any 
witnesses in respect to four basic contentions which appel- 
lant desired the Board to consider—contentions which are 
common to many representation proceedings before the 
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Board and which require factual evidence for their support. 
Second, the complaint alleged that the Board was acting 
arbitrarily and in excess of its powers under the Act in 
disregarding an existing unexpired collective bargaining 
agreement to which appellant was a party as a bar to the 
representation proceedings and applying its two-year con- 
tract bar rule in the face of an admitted industry-wide 
practice of a three-year term. 


A 


The Refusal to Receive or Consider Evidence Constitutes a 
Denial of Due Process. 


The Circuit Courts of Appeal and the Supreme Court 
have held that a party to a representation proceeding 
before the National Labor Relations Board is entitled to 
apply to the Federal District courts for relief and the 
Federal District courts have jurisdiction to grant relief 
(a) where it can be shown that any action of the Board in 
the course of such representation proceedings have oper- 
ated to violate the constitutional rights of one of the parties 
thereto, or (b) where it can be shown that the Board has 
acted illegally or beyond its powers. See American Federa- 
tion of Labor v. National Labor Relations Board, 308 U.S. 
401; Fay v. Douds, 172 F. 2d 720; Farmer v. U.S. Electrical 
Workers, 93 U.S. App. D.C. 178, 211 F. 2d 36; and Leedom 
v. Kyne, 358 U.S. 184. The complaint in this case alleged 
both factors, i.e. (a) a denial of due process and that appel- 
lant, although a party to the representation proceeding, was 
denied a hearing therein, and (b) that the appellee mem- 
bers of the National Labor Relations Board had exceeded 
their authority in disregarding an existing unexpired col- 
lective bargaining contract. Assuming that appellant was 
right in either of these contentions, it is clear from the 
above cases that the court would have jurisdiction to grant 
the relief requested. 
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The refusal by an administrative agency to receive and 
consider competent and relevant testimony or evidence 
offered by one of the parties to a proceeding before such 
agency constitutes a denial of due process and a violation 
of constitutional rights and vitiates the agency’s proceed- 
ings. In Donnelly Garment Co. v. National Labor Relations 
Board, 123 F. 2d 215, at 224 the Eights Circuit stated: 
“That a refusal by an administrative agency such as the 
National Labor Relations Board to receive and consider 
competent and material evidence offered by a party to a 
proceeding before it, amounts to a denial of due process 
is not open to debate. * * * That the Board would or might 
have reached no different conclusion had the rejected 
evidence been received, is entirely beside the point. The 
truth is that a controversy tried before an administrative 
agency is not ripe for decision until all competent and ma- 
terial evidence proffered by the parties has been received 
and considered.” (Emphasis supplied.) 


The foregoing quotation from the Donnelly decision of 


the Eighth Circuit is quoted with approval in a subsequent 
decision in the Eighth Circuit in National Labor Relations 
Board v. Burns and Gillespie, 207 F. 2d, 434. The Sixth 
and Seventh Circuits have held to similar effect. See Na- 
tional Labor Relations Board v. Thompson Products, Inc., 
97 F. 2d 13, 15 C.A. 6; Foote Bros. v. National Labor Re- 
lations Board, 114 F. 2d 611, 621 (C.A. 7); National Labor 
Relations Board v. Tennessee-Carolina Transportation, 
Inc., 226 F. 2d 743 (C.A. 6); and Builders Steel Co. v. 
Comm. of Internal Revenue, 179 F. 2d 377. (C.A. 8) 


The United States Supreme Court has held on many 
occasions that parties to administrative proceedings are 
entitled to present facts and circumstances which may be 
of persuasive weight in the exercise by an administrative 
body of its discretion. Interstate Commerce Commission v. 
Chicago R. I. & F. Ry., 218 U.S. 88, 102; St. Joseph Stock 
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Yards Co. v. United States, 298 U.S. 38, 75, 78; Ohio Bell 
Telephone Co. v. Commission, 301 U.S. 292, 304, 305. 


While admission or exclusion of evidence, even where 
erroneous, does not necessarily constitute a denial of due 
process of law, it does constitute a denial of due process 
of rights to preclude a party from offering any evidence in 
support of his position. Willard George Hotel Co. v. 
Warden, 278 P. 898, 99 Cal. 401; Carolene Products Co. v. 
McLaughlin, 5 N.E. 2d 447, 365 Ill. 62; Kelly v. Ford Motor 
Co., 273 N.W. 737, 280 Mich. 378; Olschewske v. Priester, 
Comm. App., 276 S.W. 647 (Tex.). 


B 
The Evidence Offered Was Relevant and Material. 


Contrary to what appeared to be the conclusion of the 
court below, this is not simply a situation in which the 
court is being asked to review rulings of the hearing officer 


or the Board on the relevancy or materiality of evidence 
which a party to a Board proceeding seeks to introduce. 
Rather, this involves an attempt by a party to introduce 
evidence, clearly relevant, in support of its basic, indeed 
its sole, contentions. As a glance at the transcript of the 
hearings before the trial examiner will disclose (J.A. 19), 
appellant, although an intervenor in the proceedings with 
equal standing as a party with the petitioner, might just 
as well have not appeared at all for all the consideration 
it received. Although a party, intervenor was not permitted 
to put a single witness on the stand to ask a single question 
in respect to any one of the four basic positions it was tak- 
ing in the hearing—a hearing involving representation 
rights of 2,000 employees in a city-wide unit of 41 em- 
ployers, and presenting questions of inclusions and exclu- 
sions of employees in such unit and questions of the 
contract rights of several of the parties. The entire pro- 
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ceeding was disposed of in 55 pages of transcript. Surely 
a party to a representation proceeding is entitled at least 
to make a record pursuant to which it can urge its positions 
or defenses before the Board. As indicated by the deci- 
sions cited above, it makes no difference that the Board 
might have reached the same result had intervenor been 
permitted to present this evidence; the Board is bound to 
receive and consider all material evidence offered by a 
party to a Board proceeding in support of that party’s con- 
tentions even as to matters within the Board’s discretion. 


That the evidence which appellant attempted to submit 
was relevant and competent cannot be denied. Appellant 
had witnesses and documentary proof ready and available 
to prove a three-year practice of contract term in the milk 
and dairy industry locally and throughout the country, as 
well as in industry in general, to support its position (1) 
that the Board should review and change its current two- 
year contract bar rule at least in this industry, and (2) that 
to apply such two-year contract bar rule against appel- 
lant’s contract under such circumstances would constitute 
an illegal, arbitrary, unreasonable and unwarranted exer- 
cise of the Board’s powers. 


A second issue involved appellant’s contention that the 
petitioner in the representation case was estopped from 
asserting that the current contract was not a bar by reason 
of the fact that petitioner’s officers had themselves nego- 
tiated such three-year agreement, so that it would be a 
perversion of the Board’s contract bar rule to permit such 
petitioner to take advantage thereof. In similar cases the 
Board has applied a rule of estoppel.’ Application of such 
estoppel rule in the present case depended upon factual 


2 Stokely Foods Inc., 78 N.L.R.B. 842; H. N. Thayer Company, 
112 N.LL.RB 792; Natvar Corporation, 109 N.L.R.B. 1278; Wash- 
ington Rendering Co., 126 N.L.R.B. 572; Hollingsworth & Whitney 
Division of Scott Paper Co., 115 N.L.R.B. 15; International Paper 
Co., 115 N.L.R.B. 17 
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considerations which appellant attempted but was denied 
the right to prove. 


The remaining issues in respect to which appellant at- 
tempted to introduce evidence consisted of issues which are 
common to almost any representation proceeding which the 
Board conducts and in respect to which proof is customarily 
received and considered by the Board.? These issues con- 
sisted of (1) the inclusion of unrepresented non-supervisory 
office-clerical employees in any unit which could be found 
to be appropriate and in which an election could be con- 
ducted, and (2) the exclusion, in advance of an election, of 
certain employees whom the petitioner desired to include 
in the unit on the ground that such employees were in fact 
supervisory employees who should be excluded from the 
unit and from participation in the election. 


As to (1), appellant had witnesses ready and available 
to prove that the office-clerical employees had interests in 
common with the employees who were included within the 
bargaining unit and worked in close physical proximity to 
the represented employees with whom they mingled and 
at times interchanged work. The Board excluded any such 
evidence on the apparent ground that petitioner did not 
have any membership or representation showing among 
such office-clericals, but it is undisputed that the office- 
clerical classifications comprised only a small portion of the 
total number of employees in the alleged appropriate unit 
and the Board’s rule applies only where the intervenor is 
seeking a unit “appreciably larger than that sought by 
petitioner.” Celanese Corp., 84 NLRB 207. In other cases 
of contract-interest intervention the Board has permitted 
such intervenor to challenge the appropriateness of the 
unit proposed by a petitioner. See Vienna Bakery, 124 
NLRB 1049. As to (2), the issue of supervisory employees, 


2 Twenty-fifth Annual Report of the National Labor Relations 
Board, pages 42 and 45. 
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the Board customarily makes a determination of whether 
various categories of employees have supervisory status 
in advance of any election in order to avoid unnecessary 
protests at the election and unnecessary charges following 
the election that the election was tainted by supervisory 
influence. 


0 


THE BOARD HAS EXCEEDED ITS POWERS UNDER 
THE ACT AND IS ACTING ARBITRARILY SO AS TO 
DEPRIVE APPELLANT OF CONSTITUTIONAL 
RIGHTS IN GIVING EFFECT TO ITS TWO YEAR 
CONTRACT BAR RULE IN THE PRESENT CASE. 


There is a second basis set forth in the complaint under 
which the District Court not only has jurisdiction to afford 
appellant injunctive relief against appellees, but also to 
require on the face of the complaint that such relief be 
granted. That is the deprivation of appellant’s existing 
contract rights as the union party to an unexpired collective 
agreement by virtue of the application of the Board’s con- 
tract bar rule. This issue was before this Court in Leedom 
v. IBEW, 278 F. 2d 236 107 App. D.C. 357, 1960, where this 
Court held that if the constitutional claim were well 
founded, jurisdiction would lie. In that case, however, it 
was asserted that the claimed constitutional right arose 
because of an alleged illegal retroactive application of the 
Board’s contract bar rule, and it was not argued before or 
decided by the Court that the rule itself deprived of con- 
stitutional rights. Here, unlike the situation in the IBEW 
ease, the record shows and the Board concedes that the 
practice, both in the local area where the contract was en- 
tered into and nationwide throughout the milk and dairy 
industry, was for the parties to enter into collective agree- 
ments for a three-year term. For the Board to ignore this 
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practice is, we submit, completely arbitrary and capricious, 
particularly in view of the fact that there is no express 
statutory basis for the Board to thus intrude itself into 
the collective bargaining process by changing the duration 
of agreements that the parties had agreed to. These con- 
tentions were not before this Court in IBEW. Further- 
more, there are other constitutional considerations which 
indicate infirmity in the Board’s attempt to announce and 
enforce its two-year contract bar rule which are applicable 
when any doubt at all exists as to the Board’s original 
authority to promulgate the rule. 


A 
The Flat Two-Year Contract-Bar Rule Currently Applied 
By The National Labor Relations Board is Void in That 
It Deprives Appellant of Due Process of Law. 


The two-year rule is unreasonable, arbitrary and beyond 


the power of the Board to promulgate because it does not 
comport with the policy of the Labor-Management Rela- 
tions Act which seeks to balance collective bargaining 
stability with employee freedom in choosing collective bar- 
gaining representatives. 


There is no express statutory authorization for a con- 
tract bar rule of any term. In Pacific Coast, supra, the 
Board arbitrarily set forth its current two-year rule which 
governs the duration during which a valid existing collec- 
tive bargaining agreement of fixed duration shall serve as 
a bar to a Board-conducted election upon a representation 
petition under Section 9 of the Labor-Management Rela- 
tions Act, as amended. 


Prior to the Pacific Coast two-year rule, the Board had 
adhered to the rule that the reasonableness of contract 
duration for contract bar purposes “(is) . .. whether a 
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substantial part of the industry (in which the employer is 
engaged) is covered by contracts with a similar term.” 
General Motors Corp., 102 NLRB 1140, 1143 (1953). 


It is appellant’s position that the Board’s two-year rule, 
rather than meeting the flexible needs of freedom and sta- 
bility, as did its predecessor, has a mechanistic quality 
which obviously can not reflect the variety of duration 
clauses which are used in collective bargaining agreements 
or the reasons for which they are utilized. 


Nor is appellant alone in its contention. Jesse Freiden, 
a distinguished member of the New York Bar, in a thought- 
ful article entitled “The Board, the Bar and the Bargain” 
appearing in 59 Columbia Law Review has commented 
thusly upon the effect of the Pacific Coast two-year doc- 
trine. 


“Of 1,424 collective agreements examined in twenty 
manufacturing and nine non-manufacturing industries 
in 1956, each covering 1,000 or more employees, sixty- 
five per cent were for two years or more and as many 
as twenty-one per cent covering twenty-seven per cent 
of the employees involved were for three years or 
more. The percentage of long-term agreements varied 
from industry to industry. Approximately fourteen 
per cent of the agreements in the food and kindred 
products industry, twenty-two per cent in textile mill 
products, ninety per cent in apparel and other finished 
textile products, ten per cent in paper and allied prod- 
ucts, twenty per cent in chemicals and allied products, 
fifty-seven per cent in stone, clay and glass, twenty- 
seven per cent in non-electrical machinery, and thirty- 
six per cent in transportation equipment were for three 
or more years... 

“The ‘custom in the industry’ and ‘practices in a sub- 
stantial part of the industry’ tests recognized this 
variety. The latter had the added virtue of a willing- 
ness to accept the evolving patterns of collective 
bargaining. The Board has now abandoned these ex- 
ceptions. It has done so, as its opinions record, in the 
interest of administrative simplification. 
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“The flat ‘two year rule’ intrudes into collective bar- 
gaining without due regard for the difficulties of the 
process. The interest in administrative simplification 
does not warrant a rule of such rigid and uniform ap- 
plication in a field in which the problems are so 
numerous and varied as to defy rigid and uniform 
solution.” (id. at 67-69) 


Appellant would merely add that in its view the utiliza- 
tion of the rationale of “administrative simplification” by 
the Board as expressed in its Pacific Coast decision repre- 
sents an unreasonable and arbitrary intrusion of factors 
which have no relation to the statutory policy of counter- 
balancing stability and freedom in labor relations, which 
are by the Board’s own past pronouncements the sole con- 
siderations which should determine the Board’s contract- 
bar rules. See General Motors Corporation, supra. For 
to the extent that these new rules make the Board’s 
life simpler, the cost of such a simplification must be 
met at the expense of the delicate balance between 
stability and freedom, and the making of this bal- 
ance is the Board’s sole province and concern. Fur- 
thermore, the rule has resulted in increased collective bar- 
gaining complexity and rigidity, thus impeding rather than 
encouraging collective bargaining as envisioned by the Act. 
The Board acts counter to, as well as beyond its authority 
when it includes its own convenience as a factor in fash- 
ioning its contract-bar rules. 


The two-year contract-bar rule is unconstitutional in 
that it represents a taking of property without due process 
of law. 


To apply a two-year contract-bar rule in the instant 
case would be an invalid exercise of discretion by the 
Board, for it would deprive appellant of valuable contract 
rights which are protected against undue interference by 
the Government under the Federal Constitution, see 
Trustees of Dartmouth College v. Woodward, 4 Wheaton 
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514 and Consolidated Edison v. NLRB, 305 U.S. 197, and 
which are made enforceable in the federal courts under 
Section 301 of the Labor-Management Relations Act. See 
Textile Workers v. Lincoln Mills, 353 U.S. 448. 


The above assertion is borne out by an examination of 
the relevant law which governs the collective bargaining 
agreement in those situations where a collective bargaining 
agent has been replaced during the term of its existing 
contract as a result of a National Labor Relations Board 
certification of a new representative. In these situations 
the federal courts and the NLRB have held that the dis- 
placed union may no longer administer the agreement, see 
Kenin v. Warner Brothers, Inc., 188 F. Supp. 690 (S.D.N.Y. 
1960) and American Seating Company, 106 NLRB 255 
(1953), and that the newly certified union may assume ad- 
ministrative control over the existing agreement until its 
termination date. See Modine Manufacturing Company v. 
Grand Lodge, International Association of Machinists, 216 
F. 2d 326 (6th Cir. 1954) and McLeod v. International 
Longshoremen’s Association, 177 F. Supp. 905 (E.D. N.Y. 
1959). Hence, although the displaced union has expended 
its time, manpower and funds in the negotiation and ad- 
ministration of its contract, the agreement, which is the 
work product of the displaced union’s efforts, is taken from 
it as the result of a certification by the Board of a new 
collective bargaining agent, and it is placed at the disposal 
of the new union. That such a transfer of rights represents 
an administrative taking of property without due process 
of law seems unquestionable. And that such a taking of 
appellant’s property will result in the instant case follows 
from the fact that the contract negotiated by appellant will 
not expire until March 18, 1962, and that if the certification 
of intervenor is permitted to stand, intervenor will be 
permitted to administer appellant’s contract until it ex- 
pires. 
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Farther, for the Board to change the term of a collective 
agreement agreed to by the parties is as much an intrusion 
on the bargaining process as would be a forced change of 
any other substantive provision. The U. S. Supreme Court 
has, on many occasions, warned the Board that it is no 
part of the Board’s functions to prescribe for the parties 
to a collective agreement any of the provisions therein. See 
American National Ins. Co. v. NLRB, 343 U.S. 395; Local 
24, Teamster Union v. Oliver, 358 U.S. 283, 295; and Local 
1976, United Brotherhood of Carpenters v. NLRB, 357 U.S. 
93, 108. To quote briefly from the foregoing cases: “The 
goal of federal labor policy, as expressed in the Wagner 
and Taft-Hartley Acts, is the promotion of collective bar- 
gaining; to encourage the employer and the representative 
of the employees to establish, through collective negotia- 
tion, their own charter for the ordering of industrial 
strife,” Local 24, Teamsters Union v. Oliver, supra at p. 
295. What an agreement should contain “is an issue for 
determination across the bargaining table, not by the 
Board,” American National Ins. Co., supra at p. 409. The 
parties “are to work out their agreement themselves,” 
Local 24, Teamsters Union v. Oliver supra. The Board 
“has no general commission to police collective bargaining 
agreements and strike down contractual provisions in 
which there is no element of unfair labor practice,” Local 
1976, United Brotherhood of Carpenters v. NLRB, supra, 
at p. 108. 


B. 


In Instances In Which The Effectuation Of Administra- 
tive Rules Of Procedure Raise Arguable Issues Concerning 
Deprivations Of Due Process Of Law, And The Enactment 
Of Those Rules Have Not Been Expressly Authorized By 
Congress, The Rules Are Void As Being Beyond The Powers 
Of The Administrative Agency. The Constitutional Va- 
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lidity Of Rules Of Doubtful Constitutionality May Not Be 
Passed Upon By The Courts Until Such Time As Congress 
Has Expressly Authorized Their Promulgation. 


Appellant asserts finally that the Board does not pres- 
ently have, nor has it ever had, valid congressional authori- 
zation to establish contract-bar rules which deny due 
process of law. 


A brief outline of the origin and evolution of the Board’s 
contract-bar rules will demonstrate the accuracy of the 
above assertion. 


The first case in which the Board was confronted with 
the notion of imposing a contract bar was New England 
Transp., Co., 1 NLRB 130 (1936). In that proceeding the 
Board took the view that employees should be free to 
change their representative and that the new representa- 
tive should be required to assume the existing agreement 
The Board therefore allowed an election, describing its 
reasoning as follows: 


“(A) change in representation does not alter or 
cancel any existing agreement made in behalf of the 
employees by (their) ... previous representatives. The 
only effect of a certification by the Board is that em- 
ployees have chosen other agents to represent them 
in dealing with the management under the existing 
agreement.” (id. at 139) 

The Board in that case indicated its view that the “whole 
process of collective bargaining and unrestricted choice of 
representatives assumes the freedom of the employees to 
change their representatives, while at the same time con- 
tinuing the existing agreements under which the repre- 
sentatives must function.” (id. at 138-139) 


The Board did not continue for very long to adhere to 
this absolute preference for its interest in free choice of 
bargaining representatives. Instead, the Board decided 
that a competing interest in contract stability required 
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some limitation on the employees’ freedom to change or 
discard representatives. In National Sugar Refining Co., 
10 NLRB 1410 (1939), the Board devised the contract bar 
concept. In that case, a rival petition was filed during the 
term of a valid collective bargaining agreement having a 
fixed duration of one year. In sustaining the contract as 
a bar the Board declared : 


“The contract was made at a time when the (in- 
cumbent union) . . . represented a majority of the em- 
ployees in the appropriate unit, and membership in 
the (incumbent) . . . when the contract was executed 
was not induced by any action defined in the Act as an 
unfair labor practice. The duration of the contract is 
not for such a long period as to be contrary to the pur- 
poses and policies of the Act. Under these circum- 
stances, we will not proceed with an investigation until 
such time as the contract is about to expire and a 
question exists as to the proper representative for 
collective bargaining with respect to the negotiation 
of a new agreement.” (id. at 1415) (Emphasis sup- 
plied) 


While the Board felt itself free to deny an investigation 
of representatives in the Sugar case, its action was not 
unanimous and was accompanied by an expression of doubt 
by Edwin S. Smith, a member of the then three-man Board, 
who dissented. 


Member Smith in his dissent declared, “... a year having 
elapsed, to deny employees opportunity to exercise the 
right to change bargaining representatives when there is 
substantial showing of a change of sentiment is an action 
which, in my opinion, runs counter both to the intent of the 
statute and the constitutional theory on which it is 
based ...” (id. at 1416) 

Yet the majority opinion seemed to suggest that the 
Board’s action and policy were the proper result of the 
provisions of subsection 9(¢) of the NLRA, which required 
the Board to process a petition when it had reason to be- 
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lieve that a “question of representation exists.” The con- 
struction suggested was that a “question of representation” 
concerned the proper representative for collective bar- 
gaining with respect to a new agreement. And the Board 
held that no such question could arise during the term of 
an agreement of reasonable duration until shortly before 
its expiration date. (zd. at 1415) 


Much of the subsequent history of the contract-bar rule 
may be characterized as a record of attempts to define 
“reasonable duration.” In fact, during its life, the Labor 
Board has altered the length of the bar no less than five 
times. See Leedom v. IBEW, 107 U.S. App. D.C. 357, 278 
F. 2d 237 (1960). 


However, the “statutory interpretation” theory has gone 
out of favor with the Board as a rationalization for the 
contract-bar rules, and for good reason. For to interpret 
“question of representation” as a blanket mandate to the 
Board to establish the sweeping contract-bar rules, espe- 
cially in light of the other specific statutory provisions in 
Section 9 which set out circumstances in which the Board 
shall direct an election, defies the cold scrutiny of logic as 
well as well-accepted rules of statutory construction. 
Among the specific requirements for an election which the 
Act provides are the “one-election-per-year rule,” the “sub- 
stantial showing of interest” rule as well as other qualifi- 
cations in Section 9(¢c) which on the face of the statute 
appear to be the only qualifying factors in a Board deter- 
mination that a “question of representation exists . . .” 


That the contract-bar rules can exist, as if conjured out 
of thin air, next to specific statutory qualifications as to 
a representation determination inserted specifically by 
Congress is anomolous. For it is incredible that Congress 
could have delegated such enormous administrative power 
through such a hollow statutory expression. Therefore the 
only reasonable interpretation which can be assigned to the 
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phrase, “question of representation exists” is that it is 
related to the above-described requirements and rules 
which are specifically mentioned and authorized in the Act. 


Since the above theory is without validity, an alternate 
doctrine has been introduced to buoy up the Board’s power 
to establish contract-bar rules. This theory relies upon 
the legislative history of the NLRA and its amendments, 
as well as twenty-two years of legislative acquiescence, in 
order to sustain the Board’s assertion of this authority. 


With this theory the appellant will not now quarrel. 
However, it is the appellant’s contention that the decision 
of the United States Supreme Court in the case of Greene 
v. McElroy, 360 U.S. 474 (1958) is controlling in this case. 
There it was held that administrative rules which are 
established without express legislative authority, and in 
their effect may deny constitutional rights, are void, even 
if they have been sanctioned by legislative history and 
legislative acquiescence. 


While that case arose in relation to administrative rules 
promulgated by the Department of Defense under its In- 
dustrial Security Program, the Supreme Court declared 
its view to be that acquiescence or implied ratification by 
Congress is not sufficient to show delegation of authority 
to take action within an area of questionable constitution- 
ality, even though it is possible that the Constitution pre- 
sents no inhibition. 


Mr. Chief Justice Warren, in writing the Court’s 
Opinion, spoke of Congressional decisions in areas of criti- 
cal constitutional concern as follows: 


“Such decisions cannot be assumed by acquiescence 
or non-action. Kent v. Dulles, 357 U.S. 116; Peters v. 
Hobby, 349 U.S. 331; Ex parte Endo, 323 U.S. 283, 
301-302. They must be made explicitly not only to 
assure that individuals are not deprived of cherished 
rights under procedures not actually authorized, see 
Peters v. Hobby, supra, but also because explicit ac- 
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tion, especially in areas of doubtful constitutionality, 
requires careful and purposeful consideration by those 
responsible for enacting and implementing our laws. 
Without explicit action by lawmakers, decisions of 
great constitutional import and effect would be rele- 
gated by default to inistrators who, under our 
system of government, are not endowed with authority 
to decide them.” 360 U.S. at 507. 


Since the earlier contentions in this brief indicate that 
the constitutional rights of appellant may be at stake, the 
current contract-bar rule must fall as a result of the above 
holding. And since it is only the Pacific Coast two-year rule 
which is void in the above respects, that rule must be with- 
drawn and the previous General Motors rules must be 
reinstated by the Board. 


Under the General Motors rule the current three-year 
agreement would have barred a representation election in 
this case since a substantial part of the dairy industry in 
Cincinnati and throughout the nation executes three-year 
contracts. Hence, the certification of intervenor, resulting 


from the election conducted on October 31, 1961, must be 
set aside and the case should be remanded to the National 
Labor Relations Board, which should be directed to dismiss 
intervenor’s election petition as being untimely. 
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CONCLUSION 


For the reasons stated above, it is respectfully submitted 
that the Court below erred in holding that it did not have 
jurisdiction of the complaint in this case and further erred 
in refusing to grant appellant its requested relief. 


Respectfully submitted, 


Hersert S. THATCHER 
James F’, CARROLL 
1009 Tower Building 
Washington, D. C. 
Counsel for Appellant 
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JURISDICTIONAL STATEMENT 


This case is before the Court upon an appeal from 
an order of the United States District Court for the 
District of Columbia (J.A. 71) granting appellees’ 


(1) 


2 


motion to dismiss appellant’s complaint. The com- 
plaint sought injunctive relief against determinations 
made by the Board and the direction of a representa- 
tion election pursuant to Section 9 of the National 
Labor Relations Act, as amended (61 Stat. 136, 73 
Stat. 519, 29 U.S.C., Secs. 151 et seg.), hereafter 
referred to as the Act. The jurisdiction of this Court 
is invoked under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


The undisputed relevant facts, as alleged in the 
complaint and attached exhibits, may be summarized 
as follows: 


I. Events preceding the filing of this suit 


On August 18, 1961, the Milk and Ice Cream 
Drivers and Dairy Employees Union of Greater Cin- 
cinnati and Vicinity (hereafter called intervenor- 
appellee) filed a petition with the Board pursuant to 
Section 9 of the Act, requesting that a representation 
election be conducted among employees of members 
of the Greater Cincinnati Milk and Ice Cream Dealers 
Association (hereafter called Association) which con- 
sists of 41 companies in the milk and ice cream in- 
dustry in Cincinnati (J.A. 4). Appellant union in- 
tervened and, at the hearing held on this petition, 
asserted that its collective bargaining agreement with 
the Association executed on March 16, 1959, for a 
three-year term, was a bar to the holding of a rep- 
resentation election’ (J.A. 4-6, 11). This collective 


1In the ordinary case, a contract containing no invalid 
provisions will, under present Board holdings, serve to bar 
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bargaining agreement excluded from coverage office 
employees and retail store employees who were not 
represented by any union (J.A. 5, 12). 

At the representation hearing appellant made four 
contentions, in addition to claiming that its three- 
year contract should bar the election, and offered to 
introduce evidence to support these contentions. The 
evidence dealt with appellant’s contentions (J.A. 5): 
(1) that the prevailing practice as to contract dura- 
tion in the milk and dairy industry in the Cincinnati 
area and in other areas of the United States was 
a three-year term; (2) that intervenor-appellee was 
estopped from asserting that appellant’s contract was 
not a bar because its officers were the same officers 
and representatives who had negotiated appellant’s 
contract of March 16, 1959; (3) that the unit of 
employees requested by intervenor-appellee should be 
enlarged to include the office and clerical employees; 
and (4) that various employees covered by inter- 
venor-appellee’s petition were really supervisors and 
should, therefore, be excluded from the bargaining 
unit. After being informed by appellant of the pur- 
poses for which the evidence was tendered, the hear- 
ing officer excluded this evidence as irrelevant to the 
issues before him. 

On October 2, 1961, the Regional Director issued 
his Decision and Direction of Election in which he 
overruled appellant’s objections to the hearing of- 
ficer’s exclusionary rulings and ordered an election 


the holding of a representation election for a period not to ex- 
ceed two years. Pacific Coast Association of Pulp and Paper 
Manufacturers, 121 NLRB 990. 
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to be conducted among the Association’s employees 
(J.A. 9-13). The Regional Director ruled that in 
view of the Board’s well-established two-year contract 
bar rule, the evidence which appellant sought to 
introduce with respect to three-year contracts in the 
milk industry was addressed to no justiciable issue, 
and that for the same reason the evidence concerning 
the identity of the officers who negotiated the 1959 
contract for appellant was irrelevant. As to appel- 
lant’s offer of proof that various categories of super- 
visory employees were included in the employee unit, 
the Regional Director pointed out, inter alia, that the 
unit described in his Direction of Election specifically 
excluded all supervisors. With respect to the in- 
clusion of office and clerical employees in the bar- 
gaining unit, the Regional Director found that, since 
appellant had not represented these employees in the 
past and had made no showing that these employees 
desired to be represented by appellant, there was no 
basis for including them in the bargaining unit. 

On October 16, 1961, appellant requested the Board 
to review the Regional Director’s Decision and Direc- 
tion of Election. On October 20, the Board denied 
this request in a telegram stating (J.A. 14): 


No compelling reasons have been advanced, 
giving due consideration to the intervenor’s con- 
tention with respect to the asserted practice of 
bargaining on basis of 3-year contracts, for 
reconsideration of the involved contract bar 
rule. No showing has been made that the conduct 
of the hearing or any ruling made in this pro- 
ceeding has resulted in prejudicial error, es- 
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pecially since the intervenor is privileged to 
challenge at the election prospective voters be- 
cause of alleged supervisory status. No sub- 


stantial issues of fact, law, or policy have other- 
wise been raised. 


II. The instant case 


On October 23, appellant instituted suit in the Dis- 
trict Court seeking to have that court review and set 
aside the Regional Director’s Decision and Direction 
of Election and to enjoin the holding of the election. 
The gravamen of appellant’s complaint was that the 
Decision and Direction of Election violated due pro- 
cess by failing to consider the three-year contract as 
a bar to the election and by excluding the offers of 
evidence described above (J.A. 3-8). The Board 
moved to dismiss the complaint, or in the alternative 
for summary judgment on the grounds that (1) the 
Court lacked jurisdiction of the subject matter of the 
action; (2) the complaint failed to state a claim 
warranting judicial relief; and (3) the suit was pre- 
mature (J.A. 65-66). 

On October 26, the District Court (Holtzoff, J.), 
following hearing, dismissed the complaint for lack of 
jurisdiction and dismissed appellant’s motion for a 
preliminary injunction as moot (J.A. 71). In its 
oral opinion the court pointed out that rulings on 
admissibility of evidence did not raise constitutional 
questions or constitute a denial of due process (J.A. 
69). On October 27, this Court denied appellant’s 
motion for a stay of the Board’s Direction of Election 
pending this appeal. In the representation election 
held on October 31, intervenor-appellee received 1,664 
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votes to 12 votes for appellant (See Appendix B, 
infra, p. 31). 


STATUTORY PROVISIONS 


Relevant statutory provisions are set forth in Ap- 
pendix A infra, pp. 28-30. 


SUMMARY OF ARGUMENT 


The District Court properly concluded that it was 
without jurisdiction to review the Board’s representa- 
tion determination in this case. Under the decisions 
of this Court, such review jurisdiction in this kind of 
case exists only where it can be shown that the 
Board’s action complained of is in violation of express 
statutory provisions, or of constitutional require- 
ments. No such showing can be made in this case. 

Thus, the Act itself does not expressly deal with 
the subject of conducting a representation election 
during the term of a contract. The Board’s policy 
in this respect is grounded in an accommodation of 
the dual statutory objectives of permitting employees 
a free choice as to their representation and achieving 
stability in the collective bargaining relationship. 
But the formulation and application of this policy in 
particular cases are discretionary matters calling for 
the exercise of administrative judgment, not the en- 
forcement of statutory commands. The question in 
this case is thus of a discretionary character which 
the federal district courts are not authorized to review 
in proceedings of this kind. 
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Similarly, no constitutional question of substance 
is raised by the Board’s application of its current 
contract bar policy in this case. The fact that private 
contract interests may be impaired does not establish 
a violation of the due process clause. The constitu- 
tional protection afforded private interests in this 
kind of case comes into play only if the governmental 
regulation bears no reasonable relation to legitimate 
statutory objectives. In the instant case, however, 
the Board’s direction of an election was in direct 
furtherance of the Act’s express guaranty to employ- 
ees of freedom of choice respecting their representa- 
tion. Thus, it was the Board’s best judgment in this 
case that the employees should not be precluded from 
changing representatives for more than two years by 
an existing contract. Moreover, the purpose of the con- 
tract bar policy is not to immunize incumbent unions 
against challenge, but to promote a more effective 
and responsible exercise of representation rights. To 
deny employees the benefit of contemporaneous con- 
tract bar rules would be to elevate the private inter- 
ests of the contracting parties over those expressly 
protected by the Act. 

Appellant’s allegations with respect to the rejection 
of proof offered at the representation hearing raise 
no substantial constitutional question. The hearing 
officer’s rejection, with the Board’s approval, of ap- 
pellant’s offer to show the prevalence of three-year 
contracts in the milk industry was a proper exercise 
of his discretion to limit the hearing to relevant 
matters. By this action the Board adhered to its an- 
nounced policy of applying, in the interest of pre- 
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dictability, the two-year contract bar rule in all cases 
without regard to industry practice. 

Similarly irrelevant with respect to application 
of the Board’s contract bar policy is the fact that 
the same officers who negotiated appellant’s contract 
are now officers of intervenor-appellee. Appellant 
has failed to show how the exclusion of evidence 
concerning this fact gives rise to a constitutional issue 
such as to vest the District Court with jurisdiction 
to review Board’s determination herein. 

The hearing officer’s rejection of proof supporting 
appellant’s demand that unrepresented office-clerical 
employees be included in the bargaining unit was in 
accord with the Board’s settled doctrine that a union 
attempting to add unrepresented employees to an 
existing unit must first demonstrate to the Board 
that at least 30 percent of the employees are inter- 
ested in being represented by that union. Appellant 
failed to make such a showing. The Board’s require- 
ment that there be such a showing of interest falls 
within the area of expertise and discretion which the 
courts recognize it to possess in administering Section 
9 of the Act. Accordingly, no constitutional issue is 
raised by appellant’s contention in this regard. 

Appellant’s right to show that certain individuals 
included in the voting unit were in fact supervisors 
and therefore should have been excluded was ade- 
quately protected under the Board’s challenge-ballot 
procedure. Due process does not require a hearing at 
any particular time but only before substantial rights 
are affected. If the result of the election had been such 
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that its outcome could have been affected by such 
challenges the supervisory issue would have been re- 
solved following the election, at which time appellant 
would have been afforded full opportunity to present 
its proof. In view of the large margin, however, by 
which the employees expressed their representation 
preference, it is clear that the ballots of the 41 
alleged supervisors, if challenged, could not have 
affected the result of the election. 


ARGUMENT 
THE DISTRICT COURT PROPERLY DISMISSED THE 
COMPLAINT FOR LACK OF JURISDICTION OVER 
THE SUBJECT MATTER 


A. Introduction—Prerequisites to establishing jurisdiction 


Appellant, a labor organization allegedly aggrieved 


by a Board Decision and Direction of Election in a 
representation case, and overwhelmingly rejected in 
the subsequent election, here seeks to vitiate the 
representation proceeding by obtaining reversal of the 
District Court’s dismissal of the complaint below for 
lack of jurisdiction. It is settled law in this Circuit, 
however, that a Federal district court lacks jurisdic- 
tion to entertain an action seeking to review and set 
aside a Board decision in a representation proceeding, 
except where the determination complained of clearly 
transgresses a mandatory requirement of the statute 
or violates constitutional protections. Leedom v. 
IBEW, 107 U.S. App. D.C. 357, 278 F. 2d 287; 
International Association of Tool Craftsmen v. Lee- 
dom, 107 U.S. App. D.C. 268, 276 F. 2d 514, cer- 
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tiorari denied, 364 U.S. 815; Leedom v. Norwich 
Printing Specialties, Local 494, 107 U.S. App. D.C. 
170, 275 F. 2d 628, certiorari denied, 362 U.S. 969; 
National Biscuit Division v. Leedom, 105 U.S. App. 
D.C. 117, 265 F. 2d 101, certiorari denied, 359 U.S. 
1011. Accord: Local 1545, Carpenters v. Vincent, 
286 F. 2d 127 (C.A. 2); McLeod v. Local 476, United 
Brotherhood of Industrial Workers, 288 F. 2d 198 
(C.A. 2). See also, Leedom v. Kyne, 101 U.S. App. 
D.C. 398, 249 F. 2d 490, affrmed, 358 U.S. 184. 
Conversely, the foregoing cases also establish that the 
Federal district court may not review representation 
matters “in the wide area of determinations which 
depend on the Board’s expertise and discretion.” In- 
ternational Association of Tool Craftsmen v. Leedom, 
supra, 107 U.S. App. D.C. 268, 276 F. 2d at 516, 
quoting from Leedom v. Kyne, supra, 101 U.S. App. 
D.C. at 399, 249 F. 2d at 491, affirmed, 358 U.S. 184. 

Appellant urges that application of the Board’s 
contract bar doctrine, as well as the conduct of the 
representation hearing herein, violated due process 
of law thus creating constitutional issues which vest 
the district court with jurisdiction. Appellant also 
asserts that the Board by its determination in the 
representation proceeding acted in excess of its powers 
under the Act. We show below that the instant suit 
presents a Board decision within “the wide area of 
determinations which depend on the Board’s expertise 
and discretion” (Tool Craftsmen v. Leedom, supra) ; 
that no substantial constitutional question has been 
presented; and that the determination complained 
of was not “made in excess of [the Board’s] delegated 
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powers and contrary to a specific prohibition in the 
Act” (Leedom v. Kyne, supra, 358 U.S. at 188). 
Consequently, the District Court properly dismissed 
the complaint for lack of jurisdiction. 


B. Neither the disregard of a statutory mandate nor 
denial of a constitutional right has been shown by 
appellant 


1. The Board’s authority to promulgate contract 
bar rules, including the present two-year rule, 
has consistently been upheld by all courts which 
have considered the matter 

The provisions of the Act do not expressly deal with 
the subject of conducting a representation election 
during the term of an existing contract. Section 7 of 
the Act states simply that the employees shall have 
the right “to bargain collectively through representa- 
tives of their own choosing,” which, of course, encom- 
passes the right to change representatives or with- 
draw from representation altogether. Section 9 pre- 
scribes an election procedure by which employees may 
make their choice known, and authorizes the Board 
in general terms to conduct such an election when “it 
has reasonable cause to believe that a question of 
representation * * * exists.” The only statutory 
limitation in this respect is contained in Section 9 
(c) (3), which prohibits elections when a_ valid 
election has been conducted within the preceeding 
12 months. The rules by which the Board determines 
whether it will conduct a representation election 
during the existence of a collective bargaining agree- 
ment are thus grounded not in express statutory re- 
quirements or limitations, but rather in the general 
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authority conferred upon the Board to administer the 
representation provisions of the Act. As this Court 
has pointed out, “Congress relied on the Board’s 
expertise to harmonize the competing goals of in- 
dustrial stability and employee freedom of choice to 
best achieve the ultimate purposes of the Act.” Lee- 
dom v. IBEW, 107 U.S. App. D.C. 357, 362, 278 F. 
2d 237, 242. 

Except where the specific prohibition of Section 
9(c)(3) applies, the authority of the Board to 
formulate rules by which to determine when an exist- 
ing contract will be deemed to bar employees from 
changing their bargaining representative, is well 
recognized. Leedom v. IBEW, supra; Local 1545, 
Carpenters v. Vincent, 286 F. 2d 127 (C.A. 2); 
N.L.R.B. v. National Container Corp., 211 F. 2d 525, 
534 (C.A. 2); N.L.R.B. v. Libbey-Owens-Ford Glass 
Co., 241 F. 2d 831 (C.A. 4) ; Kearny & Trecker Corp. 
v. N.L.R.B., 210 F. 2d 852, 857 (C.A. 7), certiorari 
denied, 348 U.S. 824; N.L.R.B. v. Grace Co., 184 F. 
2d 126, 129 (C.A. 8); Local 492, Bakery Workers v. 
Schauffler, 162 F. Supp. 121 (E.D. Pa.). As the Cir- 
cuit Court of Appeals for the Second Circuit has 
stated (N.L.R.B. v. National Container Corp., 211 
F. 2d 525, 584, quoting from N.L.R.B. v. Grace Co., 
184 F. 2d 126, 129 (C.A. 8): 


The Board’s [contract bar] rule * * * if applica- 
ble to the facts in this case, is a procedural rule 
which the Board in its discretion may apply or 
waive as the facts of a given case may demand 
in the interest of stability and fairness in col- 
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lective bargaining agreements. The Board is not 
the slave of its rules. 

Accordingly, this Court and other courts of appeals 
have consistently rejected contentions that by appli- 
cation of the Board’s contract bar rules either a con- 
stitutional right is violated or a statutory direction 
disregarded, and have regularly ruled that district 
courts lack jurisdiction to review particular applica- 
tions by the Board of its contract bar doctrine. Lee- 
dom v. IBEW, supra; National Biscuit Division v. 
Leedom, 105 U.S. App. D.C. 117, 265 F. 2d 101, cer- 
tiorari denied, 359 U.S. 1011; Local 1545, Carpenters 
v. Vincent, 286 F. 2d 127 (C.A. 2); McLeod v. Local 
476 Industrial Workers, 288 F. 2d 198 (C.A. 2); 
Local 719 Production Employees v. McLeod, 183 F. 
Supp. 79 (E.D. N.Y.) ; Local 826 Teamsters Union 
v. Kaynard, 46 LRRM 2986 (S.D. N.Y.). 

Indeed, appellant’s contract bar contention is clear- 
ly controlled by the decision of this Court in Leedom 
v. IBEW, supra. There the Court held that the dis- 
trict court lacked jurisdiction to entertain an action 
seeking to enjoin a representation election that had 
been directed during the third year of a collective 
bargaining contract, even though the contract had 
been entered into during the time when a three-year 
contract bar rule was in effect. In concluding that 
the district court lacked jurisdiction to review the 
Board’s retroactive application of its new two-year 
rule (the same rule that is involved here) to the 
contract which had been entered into in reliance upon 
the earlier three-year standard, the Court stated 
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(107 U.S. App. D.C. at 363-364, 278 F. 2d at 243- 

244): 
The jurisdiction of the District Court does not 
depend on whether the Board’s retroactive appli- 
cation of the shortened bar term is wise—but 
whether the requirements of constitutional due 
process preclude the Board from determining 
that the considerations of orderly procedure and 
administrative flexibility outweigh the disadvan- 
tages to the Union by way of the expense and 
turmoil of an election and possibility of losing 
its representation rights. We hold that the Board 
is not so precluded. 


Appellant asserts in its brief, however, that this 
Court in Leedom v. IBEW, supra, did not decide 
whether the contract bar “rule itself deprived of 
constitutional rights” (Brief, p. 14). Thus, appellant 
argues that although this Court in Leedom v. IBEW 
held that the retroactive application of the two-year 
contract bar rule raised no constitutional issue, it 
should now find that application of the same rule 
prospectively or otherwise to the milk and dairy 
industry does in fact raise a constitutional issue vest- 
ing the district court with jurisdiction. We submit 
that this contention is artificial and without merit. 
Manifestly, if retroactive application of the contract 
bar rule raises no constitutional issue, it necessarily 
follows that non-retroactive application of the rule 
does not. The most casual reading of the Court’s 
opinion is Leedom v. IBEW reveals the lack of sub- 
stance to appellant’s contention. 
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Equally lacking in substance is appellant’s argu- 
ment that the “two year contract-bar rule is uncon- 
stitutional in that it represents a taking of property 
without due process of law” (Brief, p. 17). Thus, 
appellant asserts that the Board rule which permitted 
its replacement by a union elected almost unanimous- 
ly by the employees constitutes a taking of appellant’s 
contract rights in violation of due process. The 
Court of Appeals for the Second Circuit in Local 1545, 
Carpenters v. Vincent, supra, at p. 181, answered the 
identical argument by stating: 


The rights conferred upon Local 1545 by the 
exclusive bargaining agreement were subject to 
§ 9(c) of the National Labor Relations Act. Con- 
gress was not bound to establish a contract-bar 
rule or to require the Board to establish one. 
See Louisville & Nashville R. Co. v. Mottley, 219 
U.S. 467, 483 (1911). The Constitution thus 
imposes no shackles on the freedom of the Board 
to limit or not to limit the disestablishment of 
an exclusive bargaining representative. Having 
chosen to impose a limit, the Board may from 
time to time alter its standards, as in fact it has 
frequently done, and make its new standards 
applicable to existing as well as future agree- 
ments. Leedom v. IBEW, 278 F. 2d 237, 241-44 
(D.C. Civ. 1960). 


2. Appellant’s allegations with respect to the re- 
jection of proof offered at the representation 
hearing raise no substantial constitutional ques- 
tion 

It is clear that the mere allegation of a legal or 
constitutional question is not sufficient to vest the 
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Court with jurisdiction. Fay v. Douds, 172 F. 2d 720 
(C.A. 2). Such allegations must be read together 
with the “complaint’s factual allegations and with the 
considerations set forth in the administrative de- 
cision.” Schilling v. Rogers, 863 U.S. 666, 676. We 
show below that when so read, the complaint discloses 
no instance of injury resulting from denial of a con- 
stitutional right. On the contrary, the Board’s action 
in the instant case constituted a reasonable exercise 
of its discretionary power. 


a. The rejection of proof with respect to three-year 
contracts in the milk industry 

We submit that the hearing officer’s refusal to 
allow introduction of evidence, even if incorrect, 
nevertheless amounted to no more than a procedural 
error and did not invade or injure any rights to which 
appellant may lay any cognizable claim. Further- 
more, the Board’s action on appellant’s request for 
review of the Regional Director’s Decision and Di- 
rection of Election, completely eliminated any basis 
for a claim by appellant that the exclusion of this 
evidence prevented the Board from considering ap- 
pellant’s contention with respect to three-year con- 
tracts. The Board in fact did consider appellant’s 
arguments and in denying the request for review 
pointed out that “No compelling reasons have been 
advanced, giving due consideration to the intervenor’s 
[appellant’s] contention with respect to the asserted 
practice of bargaining on basis of 3-year contracts, 
for reconsideration of the involved contract bar rule” 
(J.A. 14). In so concluding, the Board adhered to its 
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decision in Pacific Coast Association of Pulp Manu- 
facturers, supra. In that case the board, after con- 
sidering fully the problem of what effect should be 
accorded industry practice in reformulating its con- 
tract bar policy, stated (121 NLRB 992-993) : 


We have abandoned the “substantial part of 
the industry” test for long-term contracts by 
adopting a uniform period of 2 years as the 
measure of the reasonable period during which 
a contract will bar a representation proceeding. 
We do so because we have found that in practice 
both that test and similar tests employed by the 
Board in the past have proved administratively 
burdensome and have introduced an undue de- 
gree of uncertainty into the determination of 
whether a particular long-term contract will be 
a bar for its duration. To determine whether a 
substantial part of the industry in which a long- 
term contract exists is covered by contracts for 
a similar duration, requires that one of many 
available methods for classifying industries be 
employed. It requires the selection of a basis 
upon which to determine what constitutes a sub- 
stantial part of a particular industry. It re 
quires a criterion for assigning a particular 
employer, plant, or operation to a particular in- 
dustry, a problem compounded by the fact of 
industrial diversification which is found among 
most large employers having long-term contracts. 
Each of these requirements, which must be met 
in order to apply the test, entails not only the 
arbitrary selection of such criteria but also the 
assembly of considerable bodies of information 
in the application of these criteria. In sum, the 
complexities and burdens inherent in the appli- 
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eation of that test have rendered accurate pre- 
dictions as to long-term contracts prohibitively 
difficult for employees, their representatives, and 
employers. As one of the principal objectives 
of the contract bar policy is to provide employees 
the opportunity to select representatives at rea- 
sonable and predictable intervals, we believe that 
the ends served by the “substantial part of the 
industry” test for long-term contracts do not 
justify the sacrifice of predictability which that 
test necessarily entails. 
In these circumstances, therefore, it is clear that even 
if appellant had any constitutional right to have the 
Board consider its contention, this right was fully 
preserved. Cf. N.L.R.B. v. Duval Jewelry Co., 357 
US. 1, 7. 

Appellant argues that the two-year contract bar 
rule enunciated in Pacific Coast Association of Pulp 
Manufacturers, supra, has been “established without 
express legislative authority” and since this rule “in 
[its] effect may deny constitutional rights,” it is void 
(Brief, p. 23). Appellant’s solution calls upon the 
Board to reinstate an earlier contract bar rule set 
forth in General Motors Corp., 102 NLRB 1140, 
which gave recognition to industry practice in de- 
ciding when a contract should bar an election. Ap- 
pellant’s argument, however, would logically require 
that all contract bar rules including the one urged 
by appellant, which have no express statutory basis, 
be declared void. With this result, only the one-year 
statutory limitation of Section 9(c)(3) would be 
applicable to a Board direction of election, and the 
Board’s direction of election in this proceeding would 
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necessarily have been proper. Appellant’s argument 
at best merely points up its disagreement with current 
Board policy and a desire that the Board create an 
exception on appellant’s behalf in the instant case. 
The Board’s policy in refusing to make such a special 
exception from the two-year rule for contracts of a 
longer duration, executed by a “substantial part of the 
industry,” is founded upon reasonable considerations 
(see supra, pp. 17-18), and is a proper exercise of 
the Board’s discretionary authority. Such policy, 
therefore, is entitled to stand. 


b. The rejection of appellant’s offer of proof that 
intervenor-appellee’s officers were the same of- 
ficers who had negotiated appellant's three-year 
contract 

It is difficult to perceive how the fact that the same 
officers who negotiated appellant’s contract are now 
officers of intervenor-appellee should estop the Board 
from applying its contract bar rules for the purpose 
of assuring employees the freedom of choice in choos- 
ing representatives contemplated by Section 9 of the 
Act. The short answer to plaintiff’s estoppel argu- 
ment is that if private rights exist in favor of appel- 
lant against its former officers for an alleged dis- 
regard of the terms of a contract which the officers 
negotiated in 1959, those issues may be litigated in 
a private suit between them. Such rights are not 
germane to a representation proceeding conducted 
by the Board in effectuation of the public rights con- 
ferred by the statute and the exclusion of such evi- 
dence was reasonable and proper. The fact that the 
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officers are the same ones who previously acted for 
appellant has no relevancy to the question of whether 
an election was properly directed, and in any event 
creates no issue vesting the District Court with juris- 
diction. Cf. Local 492 Bakery Workers v. Schauffler, 
162 F. Supp. 121, 123 (E.D. Pa.). Neither logic nor 
the Board cases cited by appellant (Brief, p. 12), 
which involve clearly distinguishable situations, com- 
pel a contrary conclusion. 


ce. The rejection of proof supporting uappellant’s 
demand that unrepresented office-clericals be 

included in the bargaining unit 
It is undisputed that the unit of employees sought 
by intervenor-appellee in its representation petition 
was the same historical unit administered by and 
encompassed in appellant’s contract of 1959. Office 
and clerical employees were unrepresented and were 
not included in this unit. Although these employees 
had shown no interest in having appellant as their 
bargaining representative, appellant sought to amend 
the unit by adding these unrepresented employees. 
The Board law applicable in these circumstances is 
well established that a union attempting to add un- 
represented employees to an existing unit must first 
demonstrate to the Board that at least 30 percent 
of the employees have exhibited an interest in being 
represented by that union.? Even where such a show- 


?It is the practice of the Board, approved by the Courts, 
to require petitioning unions in representation cases to sub- 
mit proof of the substantiality of their interest among the 
employees in the proposed unit at an informal conference, 
prior to the representation proceeding. N.L.R.B. v. J. I. 
Case Co., 201 F. 2d 597 (C.A. 9). 
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ing is made, however, office-clericals will not be 
grafted on the existing historical unit without an 
opportunity to determine by a Board election whether 
they wish to become part of that unit. In Avco 
Corporation, 181 NLRB No. 114, the Board gave 
renewed expression to this general rule and, in re- 
fusing to consider evidence similar to that which 
appellant sought to introduce here, said: 


However, we find it unnecessary to determine the 
merits of any contention respecting the hitherto 
unrepresented employees, as there is no labor 
organization here before us which has a showing 
of interest among such unrepresented employees. 
Thus, the EFWU has withdrawn from these 
proceedings, and we have administratively deter- 
mined that UMW has no showing of interest 
among them. We would not include unrepre- 
sented employees in a historical unit without the 
conduct of a self-determination election, and we 
would not conduct such an election, where, as 
here, the labor organizations involved have made 
no showing of interest among unrepresented 
employees sought to be added to a historically 
represented unit. The Zia Co., 108 NLRB 1134; 
The Mountain States Telephone & Telegraph Co., 
126 NLRB 676, 679; Du-Wel Decorative Com- 
pany, 125 NLRB 31, 32; The Purdy Company, 
123 NLRB 1630, 1632.* 


>The recent Board decision in D. V. Displays Corp., 134 
NLRB No. 55 involving a modification of this Board rule 
in respect to certain fringe groups of employees who are 
related in function and status to the historical unit, would 
not affect the general rule applicable to office clericals who 
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In rejecting appellant’s evidence there was no de- 
parture from due process. Appellant had no con- 
stitutional right to introduce evidence on an irrele- 
vant issue on which it could in no event prevail in 
view of the well-settled state of Board law. As the 
Supreme Court has stated in analogous circumstances 
(Pittsburgh Plate Glass Co. v. N.L.R.B., 313 US. 
146, 163): 


* * * if we consider all the contentions about 
exclusion of evidence together instead of sepa- 
rately, we do not find that in the aggregate the 
evidence excluded could have materially affected 
the outcome on the “appropriate unit” issue, in 
the light of the criteria by which the Board 
determined that issue. 


The foregoing principles are of controlling sig- 


nificance in view of the doctrine, well-established in 
this Circuit, that the determination of an appropriate 
bargaining unit is a matter relegated by the Act 
to the Board’s expertise and discretion, and as such 
is not reviewable in the Federal district court. 
National Biscuit Division v. Leedom, 105 App. D.C. 
117, 265 F. 2d 101, certiorari denied, 359 U.S. 1011; 
Leedom v. Norwich Connecticut Printing Specialties, 
Local 494, 107 App. D.C. 170, 275 F. 2d 628, certi- 
orari denied, 362 U.S. 969; International Association 
of Tool Craftsmen v. Leedom, 107 App. D.C. 268, 276 
F. 2d 514, certiorari denied, 364 U.S. 815. Even 


have always been considered a separate and distinct group. 
See Meramec Mining Co., 134 NLRB No. 167; Schieffelin 
& Co., 129 NLRB 956; Dura Steel Products, 109 NLRB 
179, 182. 
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courts of appeals may not disturb a Board unit deter- 
mination unless it is arbitrary and capricious. 
N.L.R.B. v. Hearst Publications, 322 U.S. 111, 134; 
May Dept. Stores Co. v. N.L.R.B., 326 U.S. 376, 380; 
Mueller Brass Co. v. N.L.R.B., 86 U.S. App. D.C. 
153, 155, 180 F. 2d 402, 404 (C.A.D.C.). As this 
Court pointed out in Mueller Brass, supra: 


Such determination is binding upon us unless 
the Board has acted arbitrarily or capriciously. 
No other course is practicable in a complex in- 
dustrial society where organizational patterns 
differ from industry to industry and plant to 
plant. Congress recognized in both the National 
Labor Relations Act of 1985 and the Labor- 
Management Relations Act of 1947, that an ap- 
propriate bargaining unit can hardly be ascer- 
tained by means of some neat statutory formula 
and, therefore, decided to furnish only minimal 
standards to guide the Board. This broad dis- 
cretion is based upon the position of the Board 
as an agency equipped to make the factual in- 
vestigations and informed inferences from the 
record which are essential to a proper deter- 
mination. 

In the instant case, we submit, the unit finding 
and the procedure followed in making that finding 
were reasonable and valid. In determining a multi- 
employer unit appropriate, the most important factor 
considered by the Board is the bargaining history. 
Perhaps a hearing on the unit question would have 
been appropriate if “the proposed election was to be 
determined by a different unit from the old.” Fay v. 
Douds, 172 F. 2d 720, 725. But here, in sharp con- 
trast, the traditional unit and the unit which appel- 
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lant itself has for many years represented was the 
very one designated by the Regional Director. This 
incontestable fact plus appellant’s failure to present 
any showing of interest among the unrepresented 
employees makes the Board conclusion a proper one. 


d. The Board’s refusal to predetermine the status 
of alleged but nonidentified supervisors 

The Regional Director’s Direction of Election ex- 
pressly excluded all supervisors from the appropriate 
unit and from participating in the election. Never- 
theless, appellant complains that it should have been 
permitted to examine 41 plant managers to elicit 
evidence in support of its allegation that a practice 
existed in the plants to include supervisors within 
the contract unit and that consequently certain em- 


ployees whom appellant deemed to be supervisors 
should not be permitted to vote in the representation 
election.‘ In rejecting this contention (supra, pp. 4- 
5) the Board concluded that it would be more ap- 
propriate for plaintiff to follow Section 102.69 of the 
Board Rules (29 C.F.R., 1961 Cum. Pocket Supp. 
198-199), which provides that: 


(a) * * * 

Any party and Board agents may challenge, for 
good cause, the eligibility of any person to par- 
ticipate in an election. The ballots of such chal- 
lenged persons shall be impounded. 


* = * * 


“The Act, of course, excludes supervisors from its pro- 
tections, but does not forbid a union from representing 
supervisors in their relation with the employer. 


ys) 


(c) s * * 
[I]f the challenged ballots are sufficient in num- 
ber to affect the result of the election, the Re- 
gional Director shall investigate such objections 
or challenges, or both. * * * 
[T]he regional director may * * * (2) exercise 
his authority to decide the case * * * on the 
basis of an administrative investigation, or if 
it appears to the regional director that substan- 
tial and materia] factual issues exist which can 
be resolved only after a hearing, on the basis 
of hearing * * *.° 
There are neither statutory directions nor consti- 
tutional considerations which require the hearing to 
be held only at that juncture which meets with ap- 
pellant’s preference. As was stated in Department 


and Specialty Store Union v. Brown, 284 F. 2d 619, 
628 (C.A. 9): 


It is not a requirement of due process that there 
should be a jurisdictional inquiry before discre- 
tion can be exercised. It is sufficient where only 
property rights are involved that there is at 
some stage an opportunity for a hearing and a 
judicial determination. 

* * * s 


Due process does not require a hearing at any 
particular time but only before substantial rights 
are affected. 


Cf. Inland Empire v. Millis, 325 U.S. 697, 707-710. 


SUpon completion of the steps outlined, review of the 
regional director’s findings will be made by the Board in 
appropriate cases. Section 102.67, Rules and Regulations of 
the N.L.R.B. 
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Under this challenge-ballot procedure, which is the 
procedure normally employed in such cases, appellant 
had a full and adequate method for contesting the 
supervisory status of any employee. 

Furthermore, postponement of the determination 
of the status of alleged supervisory individuals was, 
under the circumstances, neither arbitrary nor ca- 
pricious. In revising the Act in 1959 to authorize 
the delegation to the Regional Director of the Board’s 
power to determine whether a question concerning 
representation exists and to direct an election, Con- 
gress intended to give effect to its desire to expedite, 
not delay, the conduct of elections. Legislative His- 
tory of the LMRDA Act of 1959, Vol. II p. 1856. 
To have permitted appellant to use the pre-election 
hearing as a vehicle to postpone the employees’ 
exercise of their rights under Section 7 of the 
Act would have been less reasonable than to rule, 
as the Board did, that the ballots of any indi- 
vidual thought to be a supervisor could be chal- 
lenged and impounded and a hearing held at a 
later date, if necessary. Therefore, in these circum- 
stances, the Board was justified in following the 
normal procedure of requiring that the matter of 
supervisory status be resolved, if necessary, pursuant 
to the challenge-ballot procedure. In light of the 
large margin by which the employees expressed their 
representation preference, it is clear of course, that 
the ballots of the 41 alleged supervisors, if challenged, 
could not have affected the result of the election. 
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CONCLUSION 


For the foregoing reasons it is respectfully sub- 
mitted that the order of the District Court, dismissing 
the complaint and denying the relief requested by 
appellant, be affirmed. 


StTuaRTt ROTHMAN, 
General Counsel, 


Dominick L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


ALLISON W. BROWN, JR., 
H. M. Levy, 
Attorneys, 


National Labor Relations Board. 


January 1962. 
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APPENDIX A 


The relevant provisions of the National Labor 
Relations Act, as amended (61 Stat. 136, 78 Stat. 
519, 29 U.S.C. 519, 29 U.S.C., Sec. 151, et seg.) are 
as follows: 


Representatives and Elections 


See. 9(a) Representatives designated or select- 
ed for the purposes of collective bargaining by 
the majority of the employees in a unit appro- 
priate for such purposes, shall be the exclusive 
representatives of all the employees in such unit 
for the purposes of collective bargaining in re- 
spect to rates of pay, wages, hours of employ- 
ment, or other conditions of employment: Pro- 
vided. That any individual employee or a group 
of employees shall have the right at any time 
to present grievances to their employer and to 
have such grievances adjusted, without the in- 
tervention of the bargaining representative, as 
long as the adjustment is not inconsistent with 
the terms of a collective-bargaining contract or 
agreement then in effect: Provided further, That 
the bargaining representative has been given op- 
portunity to be present at such adjustment. 

(b) The Board shall decide in each case 
whether, in order to assure to employees the 
fullest freedom in exercising the rights guaran- 
teed by this Act, the unit appropriate for the 
purposes of collective bargaining shall be the 
employer unit, craft unit, plant unit, or sub- 
division thereof: Provided, That the Board shall 
not (1) decide that any unit is appropriate for 
such purposes if such unit includes both profes- 
sional employees and employees who are not pro- 
fessional employees unless a majority of such 
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professional employees vote for inclusion in such 
unit; or (2) decide that any craft unit is in- 
appropriate for such purposes on the ground 
that a different unit has been established by a 
prior Board determination, unless a majority 
of the employees in the proposed craft unit vote 
against separate representation or (8) decide 
that any unit is appropriate for such purposes 
if it includes, together with other employees, any 
individual employed as a guard to enforce against 
employees and other persons rules to protect 
property of the employer or to protect the safety 
of persons on the employer’s premises; but no 
labor organization shall be certified as the repre- 
sentative of employees in a bargaining unit of 
guards if such organization admits to member- 
ship, or is affiliated directly or indirectly with an 
organization which admits to membership, em- 
ployees other than guards. 

(c)(1) Whenever a petition shall have been 
filed, in accordance with such regulations as may 
be prescribed by the Board— 


(A) by an employee or group of employees 
or any individual or labor organization act- 
ing in their behalf alleging that a substan- 
tial number of employees (i) wish to be 
represented for collective bargaining and 
that their employer declines to recognize 
their representative as the representative 
defined in section 9(a), or (ii) assert that 
the individual or labor organization, which 
has been certified or is being currently recog- 
nized by their employer as the bargaining 
representative, is no longer a representative 
as defined in section 9(a) ; or 
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(B) by an employer, alleging that one or 
more individuals or labor organizations have 
presented to him a claim to be recognized as 
the representative defined in section 9(a); 


the Board shall investigate such petition and if 
it has reasonable cause to believe that a question 
of representation affecting commerce exists shall 
provide for an appropriate hearing upon due 
notice. Such hearing may be conducted by an 
officer or employee of the regional office, who 
shall not make any recommendations with respect 
thereto. If the Board finds upon the record of 
such hearing that such a question of representa- 
tion exists, it shall direct an election by secret 
ballot and shall certify the results thereof. 


* * * = 


(3) No election shall be directed in any bar- 
gaining unit or any subdivision within which, in 
the preceding twelve-month period, a valid elee- 
tion shall have been held. * * * 


31 
APPEND IY 3 


pacer UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


re Sa A TED Cose No... .. 

| GREATER CINCINNATI MILK & ICE CREAM | 

| SEALERS KSSOCIATION | Rate issued.......cchoner..22,.1961.. 
Type of election (Check one} 


Employer 
and raha TD) Consent Agreement 


REAM DRIVERS & DAIRY Stipulation 
NION OF GREATER CINCINNATI | Gidved ene 
Petitioner 


TALLY OF BALLOTS 


The undersigned agent of the Regional Director certifies that the results of the tabulotion of 
bollots cast in the election held in the above case, ‘ond concluded on the dete indicated above, 
were os follows: 


&) RD Direction 


1, Aoprommate number of eligible voters........... i729 


1 


| Votes cost for .... Intemational. Bratherhood. of .Teansters,........ 
Chauffeurs, Warehousemen and Helpers of America 
. Votes cast against porticipating labor orgon: zation(s). 


. Volid vates counted (sum of 3, 4, 5, ond 6).. 

Chollenged ballots 
. Valid votes counted plus chollened ballots (sum of 7 ond 8)... 
|. Challenges ore (not) sufficient innumber to affect the results of the election. 


_ A mojority of the volid votes counted plus challenged ballots (Item 9) hes (mam) been 
cost for: 
MAK .&. Tee. Crean Redvers.&.Daizy. Snphermes..Undon..of. Greater..Cincimmats. 
& Vicinity 
For the Regional Director 


The undersigned octed os authorized observers in the counting ond tobuloting of ballots indi- 
cated obove. We hareby certify that the counting ond tobuloting were fairly ond accurately done, 
thot the secrecy of the ballots wos mointained, ‘ond that the results were as indicoted above, We 
also ocknowledge service of this tally. 


For GREATER CINCINNATI MILK & ICE CREAM For MILK & ICE CREAM DRIVERS & DalRY 
EMPLOYEES UNION OF GREATER CINCINNAT) 


